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PROCUREMENT  REGULATIONS 

On  March  17,  1971,  a  notice  of  pro¬ 
posed  rule  making  was  published  in  the 
Federal  Register  (36  F.R.  5053-5141) 
stating  that  the  Department  of  Trans- 
p>ortation  proposed  to  revise  its  pr<x;ure- 
ment  regulations,  as  set  forth  in  the 
notice.  Interested  persons  were  invited 
to  submit  written  data,  views,  or  argu¬ 
ments  within  45  days  after  publication, 
and  this  was  subsequently  extended  to 
May  17,  1971. 

Statement  of  considerations.  Fourteen 
organizations  submitted  written  com¬ 
ments  on  the  proposed  procurement  reg¬ 
ulations.  Several  subjects  in  the 
proposed  regulations  generated  com¬ 
ments  from  more  than  one  of  the  or¬ 
ganizations,  and  these  will  be  discussed 
here  in  detail. 

F^ve  organizations  objected  to  the  sug¬ 
gestion  in  the  regulations  that  a  reason¬ 
able  fee  to  a  tax-exempt  firm  would  be 
lower  than  a  fee  to  a  commercial  firm 
with  no  tax-exempt  status,  and  to  the 
provision  that  any  proposed  fee  to  a  tax- 
exempt  firm  in  excess  of  5  percent  of 
the  estimated  costs  must  have  the  prior 
approval  of  the  OflRce  of  the  Secretary  of 
Transportation.  A  sixth  organization 
objected  to  the  principle  of  payment  of 
any  fee  to  Government-sponsored,  tax- 
exempt  institutions.  We  consider  our 
prcwxised  regulations  on  .this  subject  to 
be  proper,  and  they  have  been  retained 
unchanged.  We  would  point  out  that 
while  the  5  percent  figure  was  charac¬ 
terized  in  some  of  t^e  comments  as  a 
ceiling,  it  is  not.  Fees  in  excess  of  5 
percent  may  be  awarded  to  tax-exempt 
firms  by  the  Department  of  Transporta¬ 
tion,  but  they  will  be  considei^  to 
be  unusually  high  fees  and  must 
accordingly  be  justified  and  approved 
by  the  OfiBce  of  the  Secretary  of 
Transpoiiation. 

We  received  comments  from  two  or¬ 
ganizations  concerning  the  liability 
provisions  in  the  proposed  Govemment- 
Pumished  Property  clauses.  As  a  result 
of  these  comments,  we  have  modified  the 
instructions  to  permit  use  of  the  Risk  of 
Loss  provisions  of  ASPR  7-104.24 (c)  as 
an  alternative  to  the  provisions  of  the 
standard  clause. 

Six  organizations  expressed  disagree¬ 
ment  with  the  patent  provisions,  gener¬ 
ally  because  they  permit  the  Govern¬ 
ment  to  take  title  to  patents  generated 
under  DOT  contracts.  To  the  extent  that 
these  provisions  permit  tliis  they  are 
consistent  with  Federal  policy  as  re¬ 
cently  reannunciated  by  the  President. 
In  any  event,  the  Patent  Rights,  Title, 
clause  actually  does  not  provide  auto¬ 
matically  for  taking  title  but  provides 
for  a  deferred  determination  by  the 
Secretary  as  to  whether  to  take  title. 
The  final  patent  regulations  are  sub¬ 


stantially  those  which  were  published 
for  comment,  but  as  a  result  of  the  com¬ 
ments  received  we  are  in  the  process  of 
preparing  detailed  regulations  which 
will  govern  when  the  Government  does 
in  fact  acquire  title  and  when  the  con- 
trsw;tor  would  be  permitted  to  retain 
title. 

Five  organizations  expressed  reserva¬ 
tions  concerning  the  Rights  in  Data  pro¬ 
visions.  We  have  made  some  changes  as 
a  result  of  some  of  the  comments  re¬ 
ceived.  and  we  will  continue  to  watch 
this  area  closely  as  we  gain  experience 
under  the  new  procedures. 

Four  organizations  expressed  disagree¬ 
ment  with  the  DOT  Recovery  of  Cost 
clause.  We  continue  to  feel  thaj^  it  is 
proper  for  the  Government  to  recover 
its  costs  of  developing  products  sold  to 
the  general  public  and  while  we  have 
made  some  changes  in  the  provisions  as 
a  result  of  comments  received,  the  ma¬ 
terial  is  substantively  the  same  as  that 
which  was  published  for  comment. 

We  received  comments  (xjnceming  the 
coverage  of  Service  Contracts  in  general. 
However,  in  view  of  the  fact  that  Federal 
policy,  generally,  in  this  area  is  under 
reexamination,  we  have  elected  not  to 
publish  this  material  at  this  time,  and 
have  reserved  Subpart  12-50.1  fdr  future 
coverage. 

We  received  comments  on  the  coverage 
of  Architect-Engineer  Services,  and  have 
made  changes  as  a  result  of  those 
commments. 

We  received  a  number  of  comments  on 
various  other  parts  of  the  regulations, 
many  editorial  in  nature  and  some  sub¬ 
stantive.  All  of  these  comments  were 
considered  and  many  are  reflected  in  the 
final  regulations  as  changes  from  the 
proposed  regulations.  The  regulations,  as 
revised,  are  adopted  as  set  forth  below. 

Effective  date.  These  regulations  shall 
become  effective  90  days  after  publica¬ 
tion  in  the  Federal  Register,  but  may  be 
observed  earlier. 

Dated:  February  11,  1972. 

James  M.  Beggs, 

Acting  Secretary 
of  Transportation. 
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12-1  General. 

12-2  Procurement  by  formal  advertis¬ 
ing. 
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12-5  Special  and  directed  sources  of 
supply. 
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PART  12-1— GENERAL 

Subpart  12—1,0 — Regulation  System 

Sec. 

13-1.001  Scope  of  subpart. 

12-1.002  Purpose. 

12-1.003  Authority. 

12-1.004  Applicability. 

12-1.005  Exclusions. 

12-1.006  Issuances. 

12-1.006-1  Code  arrangement. 

12-1.006-2  Publication. 

12-1.006-3  Copies. 

12-1.007  Arrangement. 

12-1.007-1  Oeneral  plan. 

12-1.007-2  Numbering. 

12-1.007-3  Citation. 

12-1.008  Implementation. 

12-1 .009  Deviations. 

12-1.009-1  Description. 

12-1.009-2  Procedure. 

Subpart  1 2—1 .2— Definition  of  Terms 

12-1 .204  Head  of  the  agency. 

12-1.206  Head  of  the  procuring  activity. 

12-1.250  Administration. 

12-1.251  Procurement  office. 

12-1 .252  Change  order. 

12-1.253  Supplemental  agreement. 

12-1.254  Shall. 

12-1.255  May. 

Subpart  1 2—1 .3 — General  Policies 

12-1.301  Methods  of  procurement. 

12-1.301-1  Competition. 

12-1.302  Procurement  sources. 

12-1.302-3  Contracts  between  the  Govern¬ 
ment  and  Government  em¬ 
ployees  or  business  concerns 
substantially  owned  or  con¬ 
trolled  by  Government  em¬ 
ployees. 

12-1.305  Specifications. 

12-1.305-3  Deviations  from  Federal  specifi¬ 

cations. 

12-1.305-50  Index  to  Federal  and  Depart¬ 

ment  of  Defense  Specifica¬ 
tions  and  Standards. 

12-1.306  Standards. 

12-1.306-1  Mandatory  use  and  application 

of  Federal  Standards. 

12-1.307  Purchase  descriptions. 

12-1.307-5  Limitations  on  use  of  “brand 

name  or  equal”  purchase 
descriptions. 

12-1.311  Priorities,  allocations  and  allot¬ 

ments. 

12-1.313  Records  of  contract  actions. 

12-1.315  Use  of  liquidated  damages  pro¬ 

visions  In  procurement  con¬ 
tracts. 

12-1.315-2  Policy. 

12-1.318  Disputes  clause. 

12-1.318-60  Contracting  officer's  decision 
under  the  disputes  clause. 

12-1.318-51  Agreement  after  appeal  is  filed. 

12-1.318-52  Payment  after  appeal  is  filed. 

12-1.318-53  Implementation  of  decisions  of 
the  Contract  Appeals  Board. 

12-1.320  Subcontractor  gifts  and  kick- 
backs. 

12-1.350  Contract  number  prefixes. 

12-1.361  Industrial  security. 

12-1.362  Variation  in  quantity. 

12-1 .353  Standards  of  conduct. 

12-1.354  ■  General  procurement  policy — 

Departmental  orders. 

Subpart  12—1.4 — Procurement  Responsibility 
and  Authority 

12-1.402  Authority  of  contracting  offi¬ 
cers. 

12-1.402-50  Contracting  officer’s  representa¬ 
tives. 

12-1.450  Responsibility  of  procurement 
personnel  to  question  requlre- 
menta  and  reaffirm  their 
validity. 
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Subpart  12—1.5 — Conlingunt  F«m 

Sec. 

12-1.608  Enforcement. 

12-1.508-3  Misrepresentation  or  violations 
of  the  covenant  against  con> 
tlngent  fees. 

Subpart  12— I.e^Oebarred,  Suspended,  and 
Ineligible  Bidders 

12-1.602  Establishment  and  maintenance 

of  a  list  of  concerns  or  in¬ 
dividuals  debarred,  sus¬ 
pended,  or  declared  Ineligible. 

12-1.604-1  Procedural  requirements  relat¬ 

ing  to  the  Imposition  of 
debarment. 

12-1.605  Suspension  of  bidders. 

12-1.606  Agency  procedure. 

Subparl  12—1.7 — Small  Business  Concerns 

12-1.701  Definitions. 

12-1.701-1  Small  business  concern  (for 

Government  procurement) . 

12-1.704  Agency  program  direction  and 

operation. 

12-1.704-1  Small  business  assistance  offi¬ 

cer. 

12-1.704-2  Small  business  specialists. 

12-1.708  Certificate  of  competency  pro¬ 

gram. 

12-1.708-2  Applicability  and  procedure. 

12-1.708-50  Additional  procedures — refer¬ 

rals  to  SBA  for  reasons  of  ca¬ 
pacity  or  credit. 

12-1.708-61  Additional  procedures — refer¬ 

rals  to  SBA  for  reasons  other 
than  capacity  or  credit. 

12-1.760  Procurement  set-asides  for 

small  business  when  an  SBA 
representative  is  not  avail¬ 
able. 

12-1.750-1  General. 

12-1.760-2  Review  of  set-aside  recom¬ 

mendations  initiated  by  small 
business  specialists. 

12-1.750-3  Withdrawal  or  modification  of 

set-asides. 

12-1.750-4  Contracting  authority. 

12-1.751  Small  business  set-aside  for 

proposed  construction  pro¬ 
curements. 

Subpart  12—1.8 — Labor  Surplus  Area  Concerns 

12-1.807  Report  on  preference  procure¬ 

ment  In  labor  surplus  areas. 

Subpart  12—1.9 — Reporting  Possible  Antitrust 
Violations 

12-1.901  General. 

Subpart  12—1.1 1 — Qualified  Products 

12-1.1150  General. 

12-1.1151  Justification  for  Inclusion  of 

qualification  requirements. 

12-1.1152  Prior  determinations. 

12-1.1153  Availability  of  lists. 

12-1.1154  Opportunity  for  qualification. 

12-1.1155  Clarification  of  qualification  re¬ 

quirements. 

12-1.1156  Procurement  of  qualified 

products. 

12-1.1166-1  General. 

12-1.1157  Contract  provisions. 

12-1.1158  Effect  of  debarment  or  suspen¬ 

sion. 

12-1.1159  Waiver  of  qualification  require¬ 

ment. 

12-1.1160  Inadequate  competition. 

12-1.1161  Reporting  nonconformance  with 

specification  requirements. 

12-1.1162  Misuse  of  QPL  Information. 

Subparl  12—1:12 — Responsible  Prospective 
Contractors 

12-1.1204  Determination  of  responsibil¬ 
ity  or  nonresponsibility. 

12-1.1204-1  Requirement. 


Subparl  12— 1 .13  IReservedl 
Subpart  1 2— 1 . 1 6^Report  of  Identical  Bids 

Sec. 

12-1.1603  Reporting  requirement. 

12-1.1603-3  Submission  of  r^mrts. 

Subpart  12—1.50 — Options 

12-1.5000  Scope  of  subpart. 

12-1.5001  Definition. 

12-1.5002  Applicability. 

12-1.5003  Procedures. 

12-1.5004  Exercise  of  options. 

12-1.6005  Examples  of  option  provisions. 

Subpart  12—1 .51 — Novation  Agreements  and 
Change  of  Name  Agreements 

12-1.5100  Scope  of  subpart. 

12-1.6101  Agreement  to  recognize  a  suc¬ 
cessor  in  interest. 

12-1.5102  Agreement  to  recognize  change 
of  name  of  contractor. 

12-1.5103  Processing  novation  agreements 
and  change  of  name  agree¬ 
ments. 

Subpart  12— 1.52— Value  Engineering 

12-1.5201  Policy. 

12-1.5202  Value  engineering  Incentives. 

12-1.5202-1  Description. 

12-1.5202-2  Use  of  value  engineering  In¬ 
centive  clause. 

12-1.5202-3  Types  of  savings  to  be  shared 
with  the  contractor. 

12-1.5203  Percentage  of  contractor  shar¬ 
ing. 

12-1.6204  Other  considerations. 

12-1.5204-1  Submission  of  Identical  value 
engineering  change  prbiMsals 
under  more  than  one  con¬ 
tract. 

12-1.5204-2  Revision  of  performance  incen¬ 
tive  provisions. 

12-1.5204-3  Ck)st  allowability. 

12-1.5204-4  Effect  of  value  engineering  pay¬ 
ments. 

12-1.5205  Evaluation  and  acceptance. 

12-1.5206  Value  engineering  program  re¬ 
quirement. 

12-1.6207  Value  engineering  incentive 
clauses. 

12-1 .5207-1  The  basic  clause. 

12-1.5207-2  Instant  contract  sharing  provi¬ 
sions  (clause  paragraph  (d)). 

12-1.5207-3  Exclusion  of  collateral  savings 
provisions. 

Subparl  1 2—1 .53 — Voluntary  Refunds 

12-1.5301  General. 

12-1.5302  Solicited  refunds. 

12-r.5303  Disposition  of  voluntary  re¬ 
funds. 

Subparl  12—1.54 — Acquisition  of  Equipment  by 
Lease,  Purchase,  or  Lease  With  Option  To 
Purchase 

12-1.6401  General. 

12-1.6402  Tele  writing  equipment  and  of¬ 
fice  copying  machines. 

12-1.5403  Automatic  data  processing 
equipment. 

12-1.5404  Lease/purchase  determinations. 

12-1.5405  Selecting  the  method  of  acqui¬ 
sition. 

12-1.5406-1  Purchase  method. 

12-1 .5405-2  Lease- wlth-optlon-to-purchase 
method. 

12-1.5405-3  Lease  method. 

12-1.5406  Periodic  cost  comparisons  on 
leased  equipment. 

Subpart  1 2—1 .55 — Multiyear  Procurement 

12-1.5500  Scope  of  subpart. 

12-1.5501  Description  of  multiyear  pro¬ 
cedure. 

12-1.6502  Policy. 

12-1.6502-1  Principal  advantages. 


Sec. 

12-1.6502-2  Principal  objective. 

12-1.5502-3  Cost  savings  factors  to  con¬ 
sider. 

12-1.5502-4  Set-asides. 

12-1.5502-5  Multiyear  subcontracts. 
12-1.5503  Application — criteria. 

12-1.5504  Method  of  solicitation. 

12-1.5505  Prcxtedures. 

12-1.5505-1  Requirements. 

12-1.5505-2  Previous  competition. 
12-1.5505-3  No  previous  competition. 
12-1.6505—4  Pricing — unit  price. 

12-1.5505-5  Ckjmparison  criteria. 

12-1.5505-6  Single  year  and/or  multiyear 
award. 

12-1.5505-7  Cancellation  ceiling. 

12-1.6505-8  Schedule  provision. 

12-1.5505-9  Quantity  obligation. 

12-1.5506  Establishment  and  revision  of 
cancellation  ceilings. 

12-1.5607  Funds  obligation — contingent 

liabilities. 

12-1.5508  Payment  for  cancellation. 
12-1.5509  Schedule  provision  limiting 

payment  obligation. 

12-1.6510  Termination  for  convenience. 
12-1.5511  Limitations. 

12-1.5512  Evaluation. 

12-1.5513  Award. 

12-1.5514  Contract  clauses. 

12-1.5514-1  Limitation  of  price  and  con¬ 
tractor  obligations. 
12-1.5514-2  Cancellation  of  items. 

Authority:  The  provisions  of  this  Part 
12-1  Issued  under  sec.  205(c),  63  Stat.  389; 
40  U.S.C.  486(c) .  10  U.S.C.  2301-2314. 

Subpart  12—1 .0-^Regulation  System 

§  12—1.001  Scope  of  !iiilipart. 

This  subpart  describes  the  Department 
of  Transportation  Procurement  Regula¬ 
tions  in  terms  of  establishment,  author¬ 
ity,  applicability,  issuance,  arrangement, 
implementation,  and  supplementation  of 
the  Federal  Procurement  Regulations, 
exclusions,  and  deviation  procedure. 

§  12—1.002  Purpose. 

(a)  This  subpart  establishes  Chapter 
12,  Department  of  Transportation  Pro¬ 
curement  Regulations  (DOTPR),  imple¬ 
menting  and  supplementing  the  Federal 
Procurement  Regulations  (FPR),  and 
states  its  relationship  to  the  FPR. 

(b)  The  FPR,  as  implemented  and 
supplemented  by  Chapter  12  (DOTPR), 
are  the  authorized  regulations  govern¬ 
ing  the  procurement  of  supplies  and  serv¬ 
ices  (including  construction  and  conces¬ 
sions)  and  the  procurement  of  real 
property  by  lease,  by  the  Department  of 
Transportation . 

§  12—1.003  Authority. 

The  DOTPR  are  prescribed  pursuant 
to  the  authority  of  section  205(c)  of  the 
Federal  Property  and  Administrative 
Services  Act  of  1949. 

§  12—1.004  Applicability. 

These  regulations  apply  to  all  Depart¬ 
ment  of  Transportation  procurements, 
unless  otherwise  specified. 

§  12—1.005  Exclusions. 

(a)  Certain  Department  of  Transpor¬ 
tation  prociu'ement  policies  and  proce¬ 
dures  which  come  within  the  scope  of 
this  Chapter  12  nevertheless  may  be  ex¬ 
cluded  when  there  is  appropriate  Justifi¬ 
cation,  such  as: 
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(1)  Subject  matter  which  bears  a  se¬ 
curity  classification. 

(2)  Policies  or  procedures  which  are 
expected  to  be  effective  for  a  period  of 
less  than  6  months. 

(3)  Policies  and  procedures  which  are 
effective  on  an  experimental  basis  for  a 
reasonable  period. 

§  12—1.006  Issuances. 

§  12—1.006—1  Code  arruiigonieiit. 

EXJTPR  which  implement,  supplement 
or  deviate  from  the  PPR  (Chapter  1  of 
Title  41  of  the  Code  of  Federal  Regula¬ 
tions)  and  have  an  impact  upon  the  pub¬ 
lic  will  be  published  as  Chapter  12  of 
Title  41,  Code  of  Federal  Regulations. 

§  12-1.006-2  Publication. 

Chapter  12  of  Title  41,  Code  of  Federal 
Regulations  will  be  published  in  the 
Federal  Register,  in  cumulative  form  in 
the  Code  of  Federal  Regulations,  and  in 
separate  looseleaf  form  on  blue  paper. 
The  looseleaf  form  is  designed  to  per¬ 
mit  interleaf  into  the  FPR. 

§  12-1.006-3  Copies. 

Copies  of  the  DOTPR  in  the  Federal 
Register  and  in  the  Code  of  Federal  Reg¬ 
ulations  may  be  purchased  by  Federal 
agencies  and  the  public,  at  nominal  cost, 
from  the  Superintendent  of  Documents, 
Government  Printing  OflBce,  Washing¬ 
ton,  D.C.  20402.  Looseleaf  copies  of  Chap¬ 
ter  12  will  be  distributed  to  Department 
of  Transportation  activities  as  author¬ 
ized  by  the  Director  of  Installations  and 
Logistics,  Office  of  the  Secretary  of 
Transportation. 

§  12—1.007  Arrangeinonl. 

§  12—1.007—1  General  plan. 

The  DOTPR  employ  the  same  num¬ 
bering  system  and  nomenclature  used 
in  the  PPR,  and  conform  with  Federal 
Register  standards  approved  for  the 
FPR,  except  that  material  published  hi 
looseleaf  form  which  is  not  published  in 
Title  41,  Code  of  Federtd  Regulations, 
will  be  indicated  by  the  letters  “DOT” 
preceding  and  following  the  material, 

§  12—1.007—2  Nunil>erinf!;. 

(a)  Where  the  DOTPR  implements  a 
part,  subpart,  section,  or  subsection  of 
the  FPR,  the  implementing  part,  sub¬ 
part,  section,  or  subsection  of  DOTPR 
will  be  numbered  (and  captioned)  to 
correspond  to  the  part,  subpart,  section, 
or  subsection  of  the  PPR. 

(b)  Where  the  DOTPR  supplements 
the  FPR,  the  number  50  and  up  will  be 
assigned  to  the  parts,  subparts,  or  sec¬ 
tions  involved. 

(c)  Where  the  subject  matter  con¬ 
tained  in  a  part,  subpart,  section,  or  sub¬ 
section  of  FT*R  requires  no  implementa¬ 
tion,  the  DOTPR  will  contain  no  cor¬ 
responding  part,  subpart,  section,  or  sub-, 
section  number  and  the  subject  matter 
as  published  in  the  FPR  governs. 

§  12—1.007—3  Citation. 

DOTPR  will  be  cited  in  accordance 
with  Federal  Register  standards  ap¬ 
proved  for  the  PPR.  For  example,  this 
section,  when  referred  to  in  the  DOTPR, 
may  be  cited  as  “12-1.007-3”.  Any  sec¬ 


tion  of  these  regulations  may  be  in¬ 
formally  identified  for  purposes  of  brev¬ 
ity,  as  DOTPR,  followed  by  the  section 
number:  ie.,  “DOTPR  12-1.007-3”. 

§  12—1.008  Implementation. 

(a)  The  DOTPR  implement  and  sup¬ 
plement  the  FPR.  Implementing  ma¬ 
terial  is  that  which  expands  upon  re¬ 
lated  PPR  material.  Supplementing  ma¬ 
terial  is  that  for  which  there  is  no  coun¬ 
terpart  in  the  FPR. 

(b)  The  DOTPR  may  in  turn  be  im¬ 
plemented  and  supplemented  by  regula¬ 
tions  issued  by  the  following,  using  the 
letter  suffix  indicated: 

Issuing  organisation  Letter  suffix 

Federal  Aviation  I2A  (l.e.,  12A- 

Adminlstratlon.  1 .008  ( b ) ) . 

Coast  Giuu'd _  12B. 

FederEd  Highway  12C. 

Administration. 

Federal  Railroad  12D. 

Administration. 

St.  Lawrence  Seaway  De-  12E. 

velopment  Corporation. 

Office  of  Administrative  12F. 

Operations,  OST. 

National  Transportation  120. 

Safety  Board. 

Urban  Mass  Transports-  12H. 

tlon  Administration. 

National  Highway  Traffic  121. 

Safety  Administration. 

Transportation  Systems  12 J. 

Center. 

(c)  The  Administrations  and  their 
subordinate  organizations  shall  not  issue 
instructions,  including  directives,  regu¬ 
lations,  contract  forms,  contract  clauses, 
policies,  or  procedures  implementing  the 
DOTPR  or  covering  the  procurement  of 
supplies  or  services  or  the  administra¬ 
tion  of  contracts  for  such  supplies  or 
services,  unless  permitted  by  one  of  the 
following  and  consistent  with  paragraph 

(d)  of  this  section: 

(1)  Internal  procurement  manage¬ 
ment  instructions  such  as  designations 
and  delegations  of  authority,  assign¬ 
ments  of  responsibilities:  work  flow  pro¬ 
cedures,  and  internal  reporting  require¬ 
ments: 

(2)  Any  .special  contract  clause  of  a 
non-repetitive  nature  designed  specifi¬ 
cally  to  accomplish  the  peculiar  require¬ 
ments  of  an  individual  procurement, 
provided  a  clause  relating  to  the  subject 
is  not  set  forth  in  this  regulation: 

(3)  A  variation  of  any  contract 
clause  which  is  set  forth  in  this  regula¬ 
tion  but  not  for  use  verbatim,  provided 
tliat  such  variation  is  not  inconsistent 
with  the  intent,  principle  and  substance 
of  the  DOTPR  clause  or  related  coverage 
of  the  subject  matter: 

(4)  Procurement  procedures  specific¬ 
ally  identified  as  being  essential  for 
carrying  out  the  peculiar  needs  of  an 
Administration  when  authorized  by  the 
head  of  the  agency,  or  his  designee,  and 
notification  is  given  to  OST/TAD-60 
prior  to  such  authorization  for  the  pur¬ 
pose  of  determining  whether  such  proce¬ 
dures  should  be  included  in  this 
regulation : 

(5)  Procurement  instructions  specific¬ 
ally  identified  as  being  essential  for 
carrying  out  the  peculiar  needs  of  over¬ 


seas  commands  of  the  Coast  Guard, 
authorized  by  the  Commandant  of  the 
Coast  Guard  (or  his  designee)  and  noti¬ 
fication  is  given  to  OST/TAD-60  prior 
to  such  authorization  for  the  purpose  of 
determining  whether  such  instructions 
should  be  included  in  this  regulation: 

(6)  Material  determined  by  OST/ 
TAD-60  to  be  inappropriate  for  DOTPR 
coverage,  but  appropriate  for  inclusion 
in  Administration  publications. 

(d)  Instructions  issued  in  accordance 
with  paragraph  (c)  of  this  section  shall 
not  contain  material  which  duplicates, 
is  inconsistent  with,  or  increases  or  re¬ 
stricts  the  use  of,  any  authority  con¬ 
tained  in  this  regulation. 

(e)  Each  Administration  shall  screen 
all  existing  instructions  as  well  as  those 
subsequently  issued  pursuant  to  para¬ 
graphs  (c)  and  (d)  of  this  section  to 
assure  strict  compliance  with  this  para¬ 
graph,  and  for  the  purpose  of  determin¬ 
ing  if  the  subject  matter  is  appropriate 
for  inclusion  in  this  regulation. 

(f)  Each  Administration  shall  furnish 
to  OST/TAD-60  one  copy  of  each  Ad¬ 
ministration  procurement  instruction  is¬ 
sued  in  accordance  with  paragraph  (c) 
of  this  section. 

(g)  Regulations  implementing  and 
supplementing  the  DOTPR  will  not  be 
published  in  the  Federal  Register.  Any 
such  regulations  which  are  deemed  to 
have  an  impact' on  the  general  public, 
and  any  regulations  which  establish  pro¬ 
curement  policy,  will  be  reserved  for  OST 
publication  as  DOTPR,  Chapter  12. 

(h)  Those  FAA  Procurement  Regula¬ 
tions  which  supplement  the  DOTPR,  and 
which  are  basically  instructional  in  na¬ 
ture,  may  be  retained  imtil  they  are 
superseded  by  comparable  material  pub¬ 
lished  by  the  Office  of  the  Secretary. 

§  12—1.009  Deviations. 

§  12—1.009—1  Desrription. 

See  PPR  1-1.009-1. 

§  12-1.009-2  Proi-ediire. 

(a)  In  the  interest  of  establishing  and 
maintaining  imiformity  to  the  greatest 
extent  feasible,  deviations  from  the  PTR 
and  DOTPR  will  be  authorized  only  when 
essential  to  effect  necessary  procurement 
or  where  special  circumstances  make 
such  deviations  clearly  in  the  best  inter¬ 
est  of  the  Government. 

(b)  Requests  for  authority  to  deviate 
from  the  provisions  of  the  FPR  or  the 
DOTPR  shall  be  submitted  as  far  in  ad¬ 
vance  as  the  exigencies  of  the  situation 
will  permit.  Each  request  for  deviation 
shall  contain  the  following: 

( 1 )  A  clear  statement  of  the  deviation 
desired,  including  identification  of  the 
specific  paragraph  number (s)  of  the 
PTR  or  DOTPR, 

(2)  The  reason  why  the  deviation  is 
considered  necessary  or  would  be  in  the 
best  interests  of  the  Government, 

(3)  If  applicable,  the  name  of  the 
contractor  and  identification  of  the  con¬ 
tract  affected, 

(4)  A  statement  as  to  whether  the 
deviation  has  been  requested  previously 
and.  if  so,  circumstances  of  the  previous 
request. 
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(5)  A  description  of  the  intended  ef¬ 
fect  of  the  deviation. 

(6)  A  statement  of  the  period  of  time 
for  which  the  deviation  is  needed,  and 

(7)  Any  pertinent  backgroxmd  infor¬ 
mation  which  will  contribute  to  a  full 
understanding  of  the  desired  deviation. 

(c)  Deviations  from  the  FPR  and 
DOTPR  Involving  a  single  contract  or 
procurement  may  be  authorized  by  the 
Administrator  of  the  Federal  Aviation 
Administration.  Federal  Highway  Ad¬ 
ministration,  Federal  Railroad  Admin¬ 
istration,  St.  Lawrence  Seaway  De¬ 
velopment  Corporation,  Urban  Mass 
Transportation  Administration,  National 
Highway  Traflac  Safety  Administration, 
the  Commandant  of  the  Coast  Guard, 
and  the  Chairman  of  the  National 
Transportation  Safety  Board  each  with 
the  power  of  redelegation.  For  prociu^- 
ments  processed  by  the  Transrwrtation 
Systems  Center  and  Office  of  Adminis¬ 
trative  Operations  (OST),  deviations 
may  be  authorized  by  the  Assistant  Sec¬ 
retary  for  Administration,  with  the 
power  of  redelegation.  A  copy  of  each 
authorized  deviation  shall  be  sent  to  the 
Director  of  Installations  and  Logistics. 

(d)  Request  for  deviations  from  the 
FPR  or  DOTPR  affecting  more  than  one 
contract  or  contractor  shall  be  forwarded 
to  the  Director  of  Installations  and  Lo¬ 
gistics.  Requests  involving  deviations 
from  the  FPR  will  be  considered  jointly 
by  the  Department  and  the  General  Serv¬ 
ices  Administration,  imless,  in  the  judg¬ 
ment  of  the  Assistant  Secretary  for  Ad¬ 
ministration,  after  due  consideration  of 
the  objective  of  uniformity  and  program 
responsibility  of  the  Department,  cir¬ 
cumstances  preclude  such  joint  effort. 
In  such  cases,  the  Assistant  Secretary  for 
Administration  will  approve  such  class 
deviations  as  he  determines  necessary 
and  will  appropriately  notify  the  Gen¬ 
eral  Services  Administration. 


Subpart  12—1.2 — Definition  of  Terms 
§  12—1.204  Head  of  llieageney. 

"Head  of  the  agency”  means  the  Sec¬ 
retary  and  the  following  assistant  chief 
I  officials:  the  Under  Secretary,  the  Assist¬ 
ant  Secretary  for  Administration;  and 
for  procurements  within  their  adminis¬ 
trations.  the  Administrators  of  the  Fed¬ 
eral  Aviatiop  Administration,  Federal 
j  Highway  Administration,  Federal  Rail¬ 
road  Administration,  Urban  Mass  Trans- 
:  portation  Administration,  National  High- 

I  way  Traffic  Safety  Administration,  St. 

Lawrence  Seaway  Development  Corpo- 
i  ration,  the  Commandant,  U.S.  Coast 
I  Guard,  and  the  Chairman,  National 
Transportation  Safety  Board. 

i 

I  §  12—1.206  Head  of  llic  proeiiriiig  aeliv* 
ily. 

The  following  officials  have  been  des¬ 
ignated  as  “head  of  the  procuring 
activity”: 

(a)  In  the  Office  of  the  Secretary: 

j  (1)  The  Director,  Transportation  Sys- 
1  terns  Center,  Cambridge,  Mass. 

(2)  The  Chief,  Procurement  Opera¬ 
tions  Division,  Washington,  D.C. 

(b)  In  the  Federal  Aviation  Admin- 
;  istration: 
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(1)  The  Director,  Logistics  Service, 
Washington.  D.C. 

(2)  The  Director,  Bureau  of  National 
Capital  Airports,  Falls  Church,  Va. 

(3)  The  Director,  Alaskan  Region, 
Anchorage,  Alaska. 

(4)  The  Director,  Western  Region,  Los 
Angeles,  Calif. 

(5)  The  Director,  Southern  Region, 
Atlanta,  Ga. 

(6)  Tlie  Director,  Pacific  Region,  Hon¬ 
olulu,  Hawaii. 

(7)  The  Director,  Central  Region, 
Kansas  City,  Mo. 

( 8 )  The  Director,  Eastern  Region,  New 
York,  N.Y. 

(9)  The  Director,  Southwest  Region, 
Fort  Worth,  Tex. 

(10)  The  Director,  Aeronautical  Cen¬ 
ter,  Oklahoma  City,  Okla. 

(11)  The  Director,  National  Aviation 
Facilities  Experimental  Center,  Atlantic 
City.  N.J. 

( c )  In  the  Coast  Guard : 

(1)  Chief,  Procurement  Division,  U.S. 
Coast  Guard  Headquarters,  Washington, 
DC. 

(2)  Commander,  First  Coast  Guard 
District,  Boston,  Mass. 

(3)  Commander,  Second  Coast  Guard 
District,  St.  Louis,  Mo. 

(4)  Commander,  Third  Coast  Guard 
District,  New  York,  N.Y. 

(5)  Commander,  Fifth  Coast  Guard 
District,  Portsmouth,  Va. 

(6)  Commander,  Seventh  Coast  Guard 
District,  Miami,  Fla. 

(7)  Commander,  Eighth  Coast  Guard 
District,  New  Orleans,  La. 

(8)  Commander,  Ninth  Coast  Guard 
District,  Cleveland,  Ohio. 

(9)  Commander,  Eleventh  Coast 

Guard  District,  Long  Beach,  Calif. 

(10)  Commander,  Twelfth  Coast 

Guard  District,  San  Francisco,  Calif. 

(11)  Commander,  Thirteenth  Coast 
Guard  District,  Seattle,  Wash. 

(12)  Commander,  Fourteenth  Coa.st 
Guard  District,  Honolulu,  Hawaii. 

(13)  Commander,  Seventeenth  Coast 
Guard  District,  Juneau.  Alaska. 

(14)  Commanding  Officer,  U.S.  Coast 
Guard  Supply  Center,  Brooklyn,  N.Y. 

(15)  Commanding  Officer,  U.S.  Coast 
Guard  Yard,  Baltimore,  Md. 

(16)  Commanding  Officer,  U.S.  Coa.st 
Guard  Reserve  Training  Center,  York- 
town,  Va. 

(17)  Commanding  Officer,  U.S.  Coast 
Guard  Aircraft  Repair  and  Supply  Cen¬ 
ter,  Elizabeth  City,  N.C. 

(18)  Commanding  Officer,  U.S.  Coast 
Guard  Training  Center,  Cape  May,  N.J. 

(19)  Commanding  Officer,  U.S.  Coast 
Guard  Training /'Supply  Center,  Ala¬ 
meda.  Calif. 

(20)  Superintendent,  U.S.  Coast  Guard 
Academy,  New  London,  Conn. 

(21)  Commanding  Officer,  Aviation 
Center,  Mobile,  Ala. 

(d)  For  the  Federal  Highway  Adminis¬ 
tration  :  The  Associate  Administrator  for 
Administration,  Washington,  D.C. 

(e)  For  the  National  Highway  Traffic 
Safety  Administration:  The  Associate 
Director  for  Administration,  Washing¬ 
ton,  D.C. 
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(f)  For  the  Federal  Railroad  Adminis¬ 
tration:  The  Associate  Director  for  Ad¬ 
ministration,  Washington,  D.C. 

(g)  For  the  St.  Lawrence  Seaway  De¬ 
velopment  Corporation:  The  Director, 
Office  of  Procurement  and  Supply,  Mas- 
sena,  N.Y. 

§  12—1.250  Adniinislrution. 

"Administration”  means  the  Federal 
Aviation  Administration,  the  Federal 
Highway  Administration,  the  Federal 
Railroad  Administration,  the  Urban 
Mass  Transportation  Administration,  the 
Coast  Guard,  the  St.  Lawrence  Seaway 
Development  Corporation,  and  the  Na¬ 
tional  Highway  Traffic  Safety  Adminis¬ 
tration.  The  term  “Administration”  also 
includes  the  Office  of  Supersonic  Trans¬ 
port  Development,  the  National  Trans¬ 
portation  Safety  Board,  the  Transpor¬ 
tation  Systems  Center,  and  the  Office 
of  Administrative  Operations  of  the  Of¬ 
fice  of  the  Secretary.  The  term  “Admin¬ 
istration”  as  used,  for  example,  in  the 
phrase  “in  accordance  with  Administra¬ 
tion  procedures”  would  include  the  fore¬ 
going  organizations,  unless  the  para¬ 
graph  states  otherwise. 

§12—1.251  Procurement  office. 

“Procurement  office”  means  an  office 
with  a  designated  contracting  officer 
with  authority  to  enter  into  contracts 
over  $2,500  in  value. 

§  12—1.252  Cliange  order. 

“Change  order”  means  a  unilateral 
written  order  signed  by  the  contracting 
officer,  and  issued  to  a  contractor  pur¬ 
suant  to  the  Changes  clause  of  the 
contract. 

§  12—1.253  Supplemental  agreement. 

“Supplemental  agreement”  means  any 
contract  modification  or  contract  amend¬ 
ment  which  is  accomplished  by  mutual 
action  of  the  parties. 

§  12-1.254  Shall. 

“Shall”  is  imperative. 

§  12-1.255  May. 

“May”  is  permissive.  However,  the 
words  “no  person  may  •  *  mean  that 
no  person  is  required,  authorized,  or 
permitted  to  do  the  act  proscribed. 

Subpart  12-1.3 — General  Policies 
§  12—1.301  Methods  of  prcH-iiremenl. 

§  12—1.301—1  Competition. 

(a)  Consideration  shall  be  given  to 
the  breakout  of  component  items  (in¬ 
cluding  services)  of  an  end  product  for 
separate  procurement  whenever  the  pos¬ 
sibility  exists  that  such  breakout  would 
be  both  economical  and  practicable. 

(b)  Breakout  decisions  will  be  based 
largely  on  the  degree  and  significance  of 
the  probable  risks  >to  quality,  perform¬ 
ance,  reliability,  timely  delivery  of  the 
end  item,  and  on  the  estimated  overall 
cost  savings.  The  following  factors 
should  be  considered  in  determining 
whether  to  procure  component  items 
of  an  end  product  separately: 

( 1 )  In  the  case  of  sole  source  procure¬ 
ment  of  the  end  product,  whether  there 
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is  another  source  capable  of  supplying 
the  component. 

(2)  Whether  breakout  will  result  in 
significant  net  cost  savings. 

(3)  Whether  breakout  would  cause 
over-fragmentation  of  the  end  item,  and 
thereby  materially  impede  administra¬ 
tion  and  performance  of  the  end  item 
contract  and  identification  of  the  cause 
of  any  end  item  failure. 

(4)  Whether  the  design  of  the  compo¬ 
nent  (and  the  design  of  the  end  item 
insofar  as  it  will  affect  the  component) 
is  sufficiently  stable  that  further  design 
or  engineering  effort  by  the  end  item 
contractor  in  respect  to  the  component 
is  unlikely  to  be  required. 

(5)  Whether  any  problems  of  quality 
control  and  reliability  of  the  component 
can  be  resolved  without  requiring  effort 
by  the  end  item  contractor. 

(6)  Whether  breakout  can  be  accom¬ 
plished  without  jeopardizing  delivery  re¬ 
quirements  of  the  end  item. 

(c)  Support  parts  which  are  to  be 
stocked  as  separate  items  should  be  con¬ 
sidered  for  separate  procurement,  as 
should  such  required  services  as  installa¬ 
tion  services  or  contractor-conducted  in¬ 
struction  coxuTses.  Component  items  of 
an  equipment  system  (such  as  common 
test  equipment)  which  are  to  be  physi¬ 
cally  separate  from  the  basic  equipment 
and  which  will  require  no  modification 
or  installation  as  an  integral  part  of  a 
more  complex  system  or  component, 
shall  be  procured  separately  unless  sepa¬ 
rate  procurement  is  found  to  be  not  eco¬ 
nomical  or  practicable. 

§  12—1.302  Procurement  sources. 

§  12—1.302—3  Contracts  between  the 
Government  and  Government  em¬ 
ployees  or  business  concerns  sub¬ 
stantially  owned  or  controlled  by 
Government  employees. 

Unless  a  higher  authority  is  specified 
within  an  Administration,  heads  of  pro¬ 
curing  activities  are  authorized  to  ex¬ 
cept  individual  contracts  from  the  pol¬ 
icy  against  awarding  contracts  to  Gov¬ 
ernment  employees  or  business  concerns 
substantially  owned  or  controlled  by 
Government  employees.  Each  such  ex¬ 
ception  shall  be  evidenced  by  a  written 
determination  signed  by  the  head  of  the 
procuring  activity,  setting  forth  the 
facts  in  sufficient  detail  to  demonstrate 
that  the  exception  is  being  granted  for 
the  most  compelling  reasons,  and  at¬ 
taching  any  supporting  documentation. 
A  copy  of  each  such  determination,  with 
attachments,  shall  be  forwarded  to  the 
Director  of  Installations  and  Logistics, 
OST. 

§  12—1.305  SperificalionK. 

§  12—1.305—3  Deviations  from  Federal 
speeifi  cations. 

(a)  Each  Administration  shall  desig¬ 
nate  an  official  to  carry  out  the  respon¬ 
sibilities  set  forth  in  FPR  1-1.305-3.  One 
copy  of  each  such  designation  shall  be 
forwarded  to  the  Director  of  Installa¬ 
tions  and  Logistics,  OST. 

(b)  Whenever  a  notification  or  rec- 
ommendaticxi  for  a  change  in  a  Federal 
Specification  is  submitted  to  the  General 


Services  Administartion,  as  provided  in 
FPR  l-1.305-3(b)  (5) ,  an  information 
copy  shall  be  forwarded  to  the  Director 
of  Installations  and  Logistics,  OST. 
Similarly,  the  Director  of  Installations 
and  Logistics  shall  be  advised  any  time 
the  General  Services  Administration  dis¬ 
approves  a  deviation  from  a  Federal 
Specfication. 

§  12—1.305—50  Index  lo  Federal  and  De¬ 
partment  of  Defense  Speeifirations 
and  Standards. 

The  “Index  of  Federal  Specifications 
and  Standards”  and  the  “Department  of 
Defense  Index  of  Specifications  and 
Standards”  are  issued  annually  with 
periodic  supplements.  These  indexes  con¬ 
tain  general  information  p>ertaining  to 
their  use  and  the  availability  of  other 
Government  specifications. 

§  12—1.306  Standards. 

§  12—1.306—1  Mandatory  use  and  appli¬ 
cation  of  Federal  standards. 

Whenever  a  request  for  an  exception 
to  the  use  of  a  Federal  standard  is  sub¬ 
mitted  to  the  General  Services  Adminis¬ 
tration,  an  information  copy  of  the  sub¬ 
mission  and  GSA’s  response  .shall  be  for¬ 
warded  to  the  Director  of  Installations 
and  Logistics,  OST. 

§  12—1.307  Purchase  descriptions. 

§  12—1.307—5  Limitations  on  use  of 
*‘brand  name  or  eqiiaP’  purchase  de¬ 
scriptions. 

Purchase  descriptions  containing  the 
phrase  “or  equal”  shall  not  be  used  as  a 
device  to  grant  an  advantage  to  particu¬ 
lar  manufacturers  by  favoring  one  prod¬ 
uct  over  other  products,  or  to  substanti¬ 
ate  a  determination  that  no  other  manu¬ 
facturer’s  products  are  equal  in  quality 
and  performance  to  the  products  specifi¬ 
cally  named.  Where  a  proper  determina¬ 
tion  has  been  made  that  only  one  sup¬ 
plier  can  furnish  the  required  item  or 
items,  the  procurement  will  be  accom¬ 
plished  by  negotiation  in  accordance 
with  FPR  Part  1-3. 

§12-1.311  Priorities,  ullocations  and 
allotments. 

The  programs  of  the  Coast  Guard  and 
certain  programs  of  the  Federal  Aviation 
Administration  are  defense-related  pro¬ 
grams  to  which  the  priorities  and  allo¬ 
cations  regulations  apply.  Rateable  con¬ 
tracts  and  purchase  orders  shall  contain 
the  clause  set  forth  in  DOTPR  12- 
7.150-3  and  the  appropriate  DO  or  DX 
rating  (and  the  appropriate  allotment 
number  if  the  order  calls  for  authorized 
controlled  materials)  in  accordance  with 
the  provisions  of  DMS  (Defense  Mate¬ 
rials  System)  Regulation  1  and  BDSA 
Regulation  2.  These  regulations  are 
available  from  the  Business  and  Defense 
Services  Administration  of  the  Depart¬ 
ment  of  Commerce. 

§  12—1.313  Records  of  eontrael  actions. 

(a)  In  compliance  with  the  require¬ 
ments  of  FPR  1-1.313,  each  procurement 
office  shall  maintain  for  each  procure¬ 
ment  exceeding  $2,500  a  contract  file 
containing  a  comprehensive  record  of 
all  preaward  and  postaward  actions  and 


other  data.  Adherence  to  this  policy  will 
require  the  assembly  of  either  the  orig¬ 
inal  or  a  copy  of  all  documents  pertain¬ 
ing  to  the  procurement  in  a  file  consist¬ 
ing  of  one  or  more  folders.  It  will  also 
require  documentation  for  the  record  of 
all  vmderstandings,  oral  agreements,  and 
any  other  facts  or  information  pertinent 
to  the  transaction.  It  is  left  to  the  dis¬ 
cretion  of  the  procurement  official  to  de¬ 
termine  the  manner  in  which  unwritten 
matters  are  documented.  However,  it  , 
would  be  expected,  for  example,  that  I 
those  of  a  complex  nature  would  be  care-  j 
fully  documented  by  typewritten  “memo-  j 
randum  for  the  record”,  while  routine  j 
data  might  be  recorded  by  a  handwritten  | 
notation  in  the  file.  Photographs  should 
be  employed  wherever  they  will  serve  to  ' 
effectively  document  pertinent  contract 
matters.  s 

(b)  Complete  dociunentation  will  per-  ! 
mit  ready  reconstruction  of  all  stages  of  ^ 
the  transaction  in  order  to: 

(1)  Support  actions  taken  by  various 
personnel  in  the  procurement  cycle. 

(2)  Provide  information  for  internal 

management  review  and  for  reviews  by  : 
the  General  Accounting  Office.  i* 

(3)  Supply  data  for  use  in  preparing 

replies  to  legitimate  inquiries.  ^ 

(4)  Furnish  essential  facts  in  the  event  i, 

of  litigation.  i 

(c)  Small  piu'chase  records  shall  be 
maintained  in  accordance  with  FPR  sub¬ 
part  1-3.6  and  DOTPR  subpart  12-3.6. 

§  12—1.315  Use  of  liquidated  damages 

provisions  in  procurement  contracts.  ' 

§  12-1.315-2  Policy. 

(a)  Criteria  for  use.  (1)  In  proposed 
contracts  involving  an  item  where  only 
a  portion  of  the  quantity  ordered  is  for  | 
immediate  programs,  and  liquidated  I: 
damages  provisions  are  considered  to  be  i 
necessary,  care  shall  be  taken  to  have 
the  liquidated  damages  provisions  apply 
only  to  the  urgent  quantity.  ! 

(2)  The  use  of  liquidated  damages  ] 

provisions  should  never  be  construed  as 
relieving  procurement  officials  of  the  \ 
obligation  of  establishing  realistic  deliv-  : 
ery  or  performance  schedules.  Realistic  J 
delivery  or  performance  schedules  should  I 
be  a  prerequisite  to  the  use  of  liquidated 
damages.  ! 

(3)  Liquidated  damages  provisions 
generally  should  not  be  used : 

(i)  In  contracts  for  supplies  or  serv-  | 
ices  required  for  routine  administrative  | 
purposes. 

(ii)  In  contracts  for  standard  com¬ 
mercial  or  “shelf  items”. 

(iii)  In  any  contract  where  time  would 
permit  the  needs  of  the  Department  to  be  ; 
met  by  termination  and  reprocurement 

if  the  initial  contractor  defaults.  | 

(iv)  In  small  purchases.  ' 

(V)  In  study,  experimental,  develop¬ 
ment,  or  research  contracts,  including 
equipment  contracts  requiring  develop-  j 
mental  work.  | 

(4)  Liquidated  damages  provisions  are  I 
generally  appropriate  in  construction  \ 
contracts  in  accordance  with  the  pro¬ 
visions  of  FPR  1-1.315-2 (a) .  However, 
inclusicm  of  liquidated  damages  provi- 
simis  may  be  inappropriate  in  situations 
such  as  a  construction  contract  consist-  f 
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ing  of  repairs,  alteration  or  improve¬ 
ments,  where  any  delay  in  the  comple¬ 
tion  would  still  permit  the  user  to  con¬ 
tinue  its  normal  function  in  an  uninter¬ 
rupted  manner  without  resulting  in 
added  expense  to  the  Government. 

(b)  Rate  of  assessment.  (1)  Con¬ 
tracting  officers  must  assure  that  the 
rate  of  liquidated  damages  stipulated  for 
a  given  contract  is  a  reasonable  fore- 
cEist  of  the  Government’s  anticipated 
damages.  A  fixed  formula,  based  cm  per¬ 
centage  of  value,  shall  not  be  used  to 
establish  the  rate  of  damages.  The  mini- 
miun  amount  of  liquidated  damages 
should  be  based  on  the  estimated  cost 
of  inspection  and  superintendence  for 
each  day  of  delay  in  cc»npleti(»i.  In  ad- 
diticm,  the  following  factors  are  examples 
of  matters  to  be  considered  in  establish¬ 
ing  the  rate  of  damages: 

(1)  The  importance  of  the  item  in  re¬ 
lation  to  the  facility  or  project  for  which 
it  is  intended. 

(ii)  The  relative  importance  of  the 
item  to  the  facility  or  project  in  the 
overall  program  of  the  Department. 

(ili)  Any  rental  of  facilities  neces¬ 
sitated  by  the  delay  in  a  c<Histruction 
completion  date. 

(iv)  Cost  of  additi<mal  maintoiance 
required  on  structures  being  replaced  by 
contract  items. 

(V)  Any  imusual  damages  that  can 
be  anticipated. 

(2)  Unless  it  is  clear  that  partial  de¬ 
livery  will  proportionately  reduce  the 
extent  of  probable  damages,  rates  shall 
not  be  specified  to  be  applicable  to  in¬ 
dividual  units  of  an  item,  but  rather  to 
quantities  of  an  item  or  to  groups  of 
items  which  are  required  for  delivery  or 
completicm  at  the  same  time.  Rates 
should  generally  be  expressed  in  terms 
of  even  dollars  per  day  of  delay. 

(c)  Enforcement.  Where  liquidated 
damages  provisions  are  used,  they  shall 
be  strictly  enforced.  In  making  partial 
or  progress  payments,  deductions  for 
damages  should  be  made  (m  the  basis  of 
the  actual  number  of  days  of  delay  mul¬ 
tiplied  by  the  rate. 

(d)  Termination.  If  the  contract  is 
terminated,  the  contractor  r^nains  li¬ 
able  for  liquidated  damages  that  have 
accrued.  Moreover,  on  a  default  termi¬ 
nation,  liquidated  damages  continue  to 
accrue  even  after  default,  until  the  De¬ 
partment  can  reasonably  obtain  delivery 
of  the  supplies  or  performance  of  the 
service.  This  is  in  addition  to  any  other 
rights  of  the  Government  to  damages 
imder  default  provisions  for  the  excess 
costs  of  reprociiring  the  supplies  or  serv¬ 
ices  of  the  terminated  ccxitract. 

(e)  Remission.  An  informaticm  copy 
of  each  submission  to  the  Comptroller 
General  of  a  recommendation  for  the 
remissicHi  of  liquidated  damages  shall  be 
forwarded  to  the  Director  of  Installa¬ 
tions  and  Logistics,  OST. 

§12—1.318  Disputes  clause. 

When  a  dispute  cannot  be  settled  by 
agreement  and  a  decision  under  the  Dis¬ 
putes  clause  is  necessary,  the  contracting 
officer  shall  review  the  available  facts 
pertinent  to  the  dispute  before  making 


his  final  decision.  When  there  is  any 
doubt  as  to  whether  the  issue  in  dispute 
is  subject  to  the  disputes  procedure,  a 
decislrai  will  be  made  pursuant  to  the 
Disputes  clause.  The  disputes  procediu-e 
shall  not  be  invoked  in  c€ises  when  a 
dispute  is  clearly  not  subject  to  the  pro¬ 
cedure.  The  contracting  officer  shall  ob¬ 
tain,  from  assigned  legal  and  other  ad¬ 
visors,  such  advice  and  assistance  as  is 
required  to  render  a  decision.  However, 
the  decision  must  be  that  of  the  con¬ 
tracting  officer. 

§  12—1.318—50  Coniracling  ulTicer's  de> 
ci.«ion  under  the  Di^pule;)  clause. 

The  final  decision  should  include  a 
statement  of  facts  sufficient  to  enable 
the  contractor  to  imderstand  both  the 
decision  and  the  basis  therefor.  Nor¬ 
mally,  the  decision  should  be  in  the  form 
of  a  statement  of  the  claim  or  other 
description  of  the  nature  of  the  dispute 
with  necessary  references  to  pertinent 
contract  provisions;  a  statement  of  the 
facts  relevant  to  the  dispute  on  which 
the  parties  are  in  agreement  and,  as 
clearly  as  i>06sible,  the  area  of  disagree¬ 
ment;  and  the  contracting  officer’s  state¬ 
ment  of  his  decisirai  and  the  basis 
therefor.  The  decision  shall  contain  the 
following  paragraphs: 

This  decision  Is  made  In  accordance  with 
the  Disputes  clause  and  shall  be  final  and 
conclusive  as  provided  therein,  unless,  within 
30  days  from  the  date  of  receipt  of  this  deci¬ 
sion,  a  written  notice  of  sq>peal  (In  tripli¬ 
cate)  addressed  to  the  Secretary  of  Trans¬ 
portation  Is  mailed  or  otherwise  fiunlshed 
to  the  Contracting  Oflflcer.  The  notice  of 
appeal,  which  Is  to  be  signed  by  you  as  the 
contractor  or  by  an  attorney  acting  on 
your  behalf,  and  which  may  be  In  letter  form, 
should  Indicate  that  an  appeal  Is  Intended, 
should  refer  to  this  decision,  and  shoxild 
Identify  the  contract  by  number.  The  notice 
of  appeal  may  include  a  statement  of  the 
reasons  why  the  decision  Is  considered  to  be 
erroneous. 

The  Department  of  Transportation  Con¬ 
tract  Appeals  Board  Is  the  authorized  repre¬ 
sentative  of  the  Secretary  in  hearing,  con¬ 
sidering,  and  deciding  such  appeals.  The 
rules  of  the  Department  of  Transportation 
Contract  Appeals  Board  are  set  forth  In  the 
Code  of  Federal  Regulations  (41  CFR  12-60 
et  seq.) . 

§  12—1.318—51  Agreement  after  appeal 
is  filed< 

After  an  appeal  has  been  filed,  con¬ 
tracting  agencies  are  encouraged  to  seek 
agreement  as  to  disposition  of  the  con¬ 
troversy.  However,  such  efforts  to  dis¬ 
pose  of  a  controversy  shall  not  be  con¬ 
ducted  in  lieu  of  formal  Board  actions 
or  hearings  and  shall  not  result  in  sus¬ 
pension  of  processing  of  an  appeal,  ex¬ 
cept  as  ordered  or  authorized  by  the  De¬ 
partment  of  Transportation  Contract 
Appeals  Board. 

§  12—1.318—52  Payment  after  appeal  is 
filed. 

In  the  event  of  an  appeal,  the  amount 
determined  to  be  payable  in  the  decision 
of  the  contracting  officer,  less  any  por¬ 
tion  previously  paid,  normally  should  be 
paid  in  advance  of  any  decision  by  the 
Board  without  prejudice  to  the  rights  of 
either  party  or  the  appeal. 


§  12—1.31^53  Implementation  of  deei- 
»ions  of  the  Contract  Appeals  Board. 

(a)  It  is  the  policy  of  the  Department 
of  ’Transportation  to  take  prompt  action 
to  effect  payment  in  accordance  with  any 
decision  of  the  Contract  Appeals  Board 
wholly  or  partially  favorable  to  the  ap¬ 
pellant.  If,  however,  an  Administration 
believes  such  decision  is  not  supportable 
under  the  standards  of  the  Wunderlich 
Act,  41  UB.C.  §§  321-322,  it  may  recom¬ 
mend  that  action  be  taken  to  seek  ju¬ 
dicial  review  of  the  Board’s  decision.  The 
recommendation  shall  be  made  to  the 
DOT  General  Counsel  who  shall  deter¬ 
mine  whether  or  not  judicial  review  of 
the  Board’s  decision  will  be  sought.  In 
the  event  that  the  DOT  General  Coimsel 
determines  that  judicial  review  will  be 
sought,  the  matter  shall  be  referred  to 
the  Department  of  Justice  and  the  ap¬ 
pellant  shall  be  promptly  advised  that 
payment  in  accordance  with  the  Board’s 
decision  will  not  be  made. 

(b)  In  cases  where  the  question  of  en¬ 
titlement  only  has  been  decided  by  the 
Board  and  the  matter  of  amount  has 
been  remanded  to  the  parties  for  nego¬ 
tiation,  if  agreement  is  not  reached  the 
appellant  will  be  afforded  a  prompt  de¬ 
cision  and  an  opportunity  to  appeal  on 
the  matter  of  amount. 

§  12—1.320  8 II  Won  tractor  gift!*  and  kick- 
backit. 

Reports  of  suspected  violations  and 
action  being  taken  shall  be  furnished  the 
Director  of  Installations  and  Logistics, 
OST. 

§  12—1.350  Contract  number  prefixes. 

All  contracts,  exclusive  of  purchase 
orders,  issued  by  the  Department  will  be 
identified  by  a  number  or  combination 
of  letters  and  numbers,  in  accordtmee 
with  Department  Order  4220.1  A  (set 
forth  in  DOTPR  Part  12-99) . 

§  12—1.351  Industrial  security. 

(a)  Piu^uant  to  Executive  Order  10865 
(3  CPR,  1959-63  Comp.)  an  agreement 
between  the  Department  of  Defense  and 
the  Depeutment  of  Transportation  was 
entered  into  on  June  1,  1967,  extending 
regulations  prescribed  by  the  Secretary 
of  Defense  under  the  Ebcecutive  order  to 
aiH>ly  to  protect  releases  of  classified 
information  relating  to  DOT  contracts 
and  releases  of  other  classified  informa¬ 
tion  which  DOT  has  the  responsibility 
for  safeguarding.  ’The  Office  of  Investi¬ 
gations  and  Seciuity,  OST,  has  been 
designated  as  the  Dep^ment  of  Trans - 
portatiem  liaison  for  industrial  seciuity 
matters.  The  Defense  Supply  Agency  will 
perform  all  cognizant  security  office 
functions  specified  in,  and  will  have  the 
authority  and  responsibilities  prescribed 
by.  Department  of  Defense  Industrial 
Security  Regulations  (ISR)  (IX>D  5220.- 
22R)  and  Department  of  Defense  Indus¬ 
trial  Security  Manual  <DOD  5220.22M). 

(b)  Any  DOT  contract  or  prospective 
contract  which  would  require  su:cess  to 
classified  information  by  the  contractor 
or  any  of  his  employees  in  the  bid,  nego¬ 
tiation,  award,  performance,  or  termina¬ 
tion  of  the  contract,  including  clearances 
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required  for  visit  purposes,  is  considered 
to  be  a  “classified  contract”  subject  to 
the  procedures  of  this  section,  even 
though  the  contract  document  itself  is 
unclassified. 

(c)  All  proposed  procurements  shall 
be  reviewed  specifically  to  determine  if 
access  to  classified  information  will  be 
required  by  prospective  contractors  dur¬ 
ing  the  solicitation  period  or  by  a  con¬ 
tractor  at  any  time  in  the  performance 
of  the  contract.  If  access  to  classified 
information  will  be  required  during  the 
solicitation  period,  the  security  staff  of 
the  headquarters  of  the  Administration, 
as  designated  in  DOT  Order  1600.22,  shall 
be  advised  immediately  and  furnished 
the  list  of  firms  to  be  solicited.  Initiations 
for  bid  or  requests  for  proposals  shall 
not  be  issued  imtil  notification  has  been 
received  from  the  appropriate  security 
staff  that  the  firms  to  be  solicited  have  a 
valid  facility  security  clearance.  If  ac¬ 
cess  to  classified  information  will  not  be 
required  during  the  solicitation  period 
but  will  be  required  during  the  perform¬ 
ance  of  the  contract,  the  invitation  for 
bids  or  requests  for  proposals  shaU  so 
state,  and  award  shall  only  be  made  after 
the  facility  secmity  clearance  of  the 
profKxsed  contractor  has  been  verified 
and  approved  by  the  appropriate  secu¬ 
rity  staff. 

(d)  Immediately  upon  the  award  of  a 
classified  contract,  or  in  connection  with 
precontract  negotiaticms,  if  appropriate, 
the  contracting  oCBcer  shall  fimnlsh  a 
copy  of  DD  Form  254,  Contract  Security 
Classification  Specification,  to  the  prime 
contractor. 

(e)  Any  DOT  contract,  the  perform¬ 
ance  of  which  will  require  access  to 
classified  information  by  the  contractor 
or  any  of  his  employees,  shall  contain  a 
security  requirements  clause.  Por  classi¬ 
fied  fixed-price  supply  CMitracts,  the 
Military  Security  Requirements  clause  as 
set  forth  in  the  Armed  Services  Procure¬ 
ment  Regulations,  paragraph  7-104.12, 
shall  be  used.  Other  types  of  classified 
contracts  shall  contain  the  appropriate 
I^litary  Security  Requirements  clause  of 
sectimi  vn  of  ASPR. 

(f)  The  Industrial  Security  Program 
encompassed  by  the  publication  cited  in 
paragraph  (a)  of  this  section  applies 
only  to  contracts  involving  access  to 
classified  information  which  are  per¬ 
formed  within  the  United  States,  its 
territories,  Puerto  Rico  and  Canada. 
Offices  which  may  wish  to  let  classified 
contracts  for  performance  outside  the 
United  States,  its  territories,  Puerto  Rico 
or  Canada  shall  consult  with  their  ap¬ 
propriate  security  staff. 

§  12—1.352  Variation  in  quantity. 

(a)  To  the  extent  that  a  variation  in 
quantity  is  caused  by  any  of  the  condi¬ 
tions  specified  in  the  Variation  in  Quan¬ 
tity  clause  at  FPR  1-7.101-4,  the  varied 
quantity  may  be  accepted  only  to  the 
extent  sp>ecified  in  the  contract.  The  Ex¬ 
tent  of  Quantity  Variation  clause  in 
DOTPR  12-7.151-9,  or  a  substantially 
similar  clause,  shall  be  used  for  this  pm*- 
pose.  The  acceptable  variation  stated  in 
the  Extent  of  Quantity  Variation  clause 


shall  be  stated  as  a  percentage  of  the 
required  quantity,  and  may  be  an  in¬ 
crease,  a  decrease,  or  a  combination  of 
both.  There  should  be  no  standard  or 
usual  percentage  or  variation.  The  varia¬ 
tion  in  quantity  pemitted  in  any  procme- 
ment  should  be  based  upon  the  normal 
commercial  practices  of  the  particular 
industry  for  the  particular  items,  and  the 
peimitted  percentage  should  be  no  larger 
than  is  necessary  to  afford  a  contractor 
reasonable  protection  against  the  condi¬ 
tions  specified  in  the  Variation  in  Quan¬ 
tity  clause.  In  no  event  may  the  accept¬ 
able  variation  exceed  plus  or  minus  10 
percent.  The  clause  set  forth  in  DOTPR 
12-7.151-9  may  be  included  in  the  con¬ 
tract  only  when  one  or  more  of  the  con¬ 
ditions  specified  in  the  Variation  in 
Quantity  clause  is  foreseeable  at  the  time 
of  solicitation  in  the  case  of  an  adver¬ 
tised  procurement,  or  at  the  time  of 
award  in  the  case  of  a  negotiated 
procurement. 

(b)  Consideration  shall  be  given  to  the 
quantity  to  which  the  percentage  vari¬ 
ation  applies.  For  example,  when  it  is 
contemplated  that  delivery  will  be  made 
to  multiple  destinations  and  it  is  desired 
that  the  quantity  variation  extend  to 
the  item  quantity  for  each  destination, 
this  requirement  must  be  set  forth  with 
particularity.  Similarly,  when  it  is  de¬ 
sired  that  the  quantity  variation  extend 
to  the  total  quantity  of  each  item  and 
not  to  the  quantity  for  each  destination, 
it  may  be  desirable  to  express  a  per¬ 
centage  limitation  for  each  destination 
to  prevent  imrealistic  distribution  of  any 
increase  or  decrease. 

§  12—1.353  Slandard.s  of  conduct. 

All  governmental  personnel  engaged 
in  procurement  and  related  activities 
shall  conduct  business  dealings  with  in¬ 
dustry  in  a  manner  above  reproach  in 
every  respect.  Transactions  relating  to 
expenditure  of  public  funds  require  the 
highest  degree  of  public  trust  to  protect 
the  interests  of  the  Government.  While 
many  Federal  laws  and  regulations  place 
restrictions  on  the  actions  of  govern¬ 
mental  personnel,  the  latter’s  official  con¬ 
duct  must,  in  addition,  be  such  that  the 
individual  would  have  no  reticence  about 
making  a  full  public  disclosure  thereof. 
DOT  regulations  on  Employee  Respon¬ 
sibilities  and  Conduct  are  set  forth  in 
the  Department  of  Transportation  reg¬ 
ulations  (49  CFR  Part  99) . 

§  12—1.354  General  procurement  pol¬ 
icy — ^Departmental  orderx. 

DOT  policy  on  selected  subjects  related 
to  procurement  matters  is  set  forth  in 
the  Departmental  orders  contained  in 
DOTPR  Part  12-99. 

Subpart  12—1.4 — Procurement 

Responsibility  and  Authority 

§  12—1.402  Authority  of  contracting  offi¬ 
cers. 

§  12—1.402—50  Contracting  officer’s  rep¬ 
resentatives. 

(a)  A  contracting  officer  may  desig¬ 
nate  Government  personnel  to  act  as  his 
authorized  representatives  for  such  func¬ 


tions  as  inspection,  approval  of  shop 
drawings,  testing,  approval  of  samples 
and  other  functions  of  a  technical  na¬ 
ture  not  involving  a  change  in  the  scope, 
price,  terms,  or  conditions  of  the  contract 
or  order.  Such  designation  shall  be  in 
writing  and  shall  contain  specific  instruc¬ 
tions  as  to  the  extent  to  which  the  rep¬ 
resentative  may  take  action  for  the  con¬ 
tracting  officer,  but  will  not  contain  au¬ 
thority  to  sign  contractual  dociunents. 
The  responsibilities  and  limitations  of 
the  contracting  officer’s  representatives 
may  be  set  forth  in  the  contract  or  in  a  > 
separate  letter,  a  copy  of  which  shall  be 
furnished  to  the  contractor. 

(b)  A  person  assigned  to  and  perform¬ 
ing  his  primary  duty  within  a  procure¬ 
ment  office,  and  who  is  under  the  super¬ 
vision  of  a  contracting  officer,  does  not 
require  designation  as  a  representative 
to  perform  his  assigned  duties.  Such  a 
person  is  considered  to  be  an  employee 
of  the  contracting  officer,  acting  in  his 
behalf  and  as  such  has  the  authority 
to  perform  acts  as  assigned  by  the  con¬ 
tracting  officer.  The  contracting  officer 
cannot,  without  delegating  contracting 
officer  authority,  authorize  his  employees 
to  sign  any  contract  document  or  letter 
where  the  signature  of  a  contracting 
officer  is  required. 

§  12—1.450  Roxponxibility  of  procure- 
men!  personnel  to  question  require¬ 
ments  and  reaffirm  their  validity. 

(a)  Procurement  personnel  have  a 
responsibility  to  question  any  contem¬ 
plated  procurement  action  which  ap¬ 
pears  inconsistent  with  their  knowledge 
of  commodities,  markets,  prices,  and 
normal  processes  of  doing  business,  or 
inconsistent  with  the  authority  of  the 
requisitioner. 

(b)  When  the  award  of  a  proposed 
procurement  has  been  prolonged  over 
an  extended  period  of  time  or  when  dur¬ 
ing  the  processing  of  the  procurement, 
matters  are  disclosed  which  give  rise  to 
questioning  the  magnitude  of  or  neces¬ 
sity  for  the  requirement,  procurement 
personnel  should  reaffirm  the  validity  of 
the  requirement  before  award  of 
contract. 

Subpart  12—1.5 — Contingent  Fees 
§  12—1.508  Enforcement. 

§  12—1.508—3  Misrepresentation  or  vio¬ 
lations  of  the  covenant  against  con¬ 
tingent  fees. 

The  views  of  the  Office  of  the  General 
Counsel,  OST,  shall  be  obtained  prior 
to  the  referral  of  a  case  to  the  Depart¬ 
ment  of  Justice. 

Subpart  12— 1 .6— Debarred, 

Suspended,  and  Ineligible  Bidders 

§  12—1.602  E>«lablisliment  and  mainte¬ 
nance  of  a  list  of  concerns  or  individ¬ 
uals  debarred,  suspended,  or  declared 
ineligible. 

The  Federal  Aviation  Administration 
is  delegated  authority  to  compile,  print, 
and  distribute  on  a  Department-wide 
basis,  the  Department  of  Transportation 
Consolidated  List  of  Debarred,  Ineligi¬ 
ble,  and  Suspended  Contractors. 
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§  12—1.604—1  Procedural  requirements 
relating  to  the  imposition  of  debar* 
ment. 

(a)  Administrative  debarment  by  the 
Department  shall  be  initiated  within 
each  Administration  or  OST  in  accord¬ 
ance  with  the  procedures  set  forth  in 
PPR  1-1.604-1.  The  written  notice  re¬ 
quired  by  PPR  1-1.604-1  shall  be  signed 
by  the  head  of  the  agency.  Where  no 
hearing  on  the  basis  of  either  oral  testi¬ 
mony  or  a  written  statement  is  requested 
by  the  cmcern  or  individual  sought  to 
be  debarred,  debarment  may  be  imposed 
by  the  head  of  the  agency  and  shall  be 
applicable  to  the  entire  Department. 

j  A^ere  a  hearing  is  properly  requested, 
the  debarment,  if  any,  shall  be  imposed 

I  by  the  Secretary  upon  recommendation 
of  the  Chairman  of  the  Department 
of  Transportation  Contract  Appeals 
Board  (DOTCAB),  and  shall  be  simi¬ 
larly  applicable  to  the  entire  Depart¬ 
ment. 

(b)  The  written  notice  of  proposed 
debarment  to  be  furnished  in  accordance 
with  PPR  1-1.604-1  shall,  in  addition 
to  the  requirements  specified  therein, 
apprise  the  concern  or  individual  that 
if  such  party  desires  to  present  informa¬ 
tion,  either  in  person  or  in  writing,  in 
opposition  to  such  action,  at  a  hearing, 
(Da  request  therefor  is  to  made  to  the 
Chairman  of  the  DOTCAB  by  that  party 
within  20  days  following  receipt  of  the 
notice  of  the  proposed  debarment,  and 
(2)  the  request  for  a  hearing  is  to  be 
accompanied  by  a  statement  setting 
forth  the  grounds  upon  which  the  pro¬ 
posed  debarment  will  be  contested.  In 
addition,  the  notice  shall  include  a  noti¬ 
fication  that  debarment,  if  imposed, 
shall  be  applicable  throughout  the  De¬ 
partment.  The  notice  shall  be  sent  by 
registered  or  certified  mail,  return  re¬ 
ceipt  requested,  to  the  last  known  ad¬ 
dress  of  the  concern  or  individual,  but 
where  actual  or  personal  delivery  is  not 
effected  by  the  Post  Office,  a  debarment 
may  be  imposed  by  the  head  of  the 
agency;  but  any  such  debarment  shall, 
upon  the  submission  of  an  appropriate 
application,  be  subject  to  reopening  and 
in  such  event  a  hearing  shall  be  ac¬ 
corded  with  respect  to  the  debarment.  A 
copy  of  each  such  notice  shall  be  sent 
to  TAI>-60. 

(c)  Hearings  requested  in  ccmnection 
with  debarment  proceedings  as  provided 
in  PPR  1-1.604-1  (b)  shall  be  conducted 
before  the  DOTCAB.  An  opportxmity 
shall  be  afforded  the  concern  or  individ¬ 
ual  to  appear  with  witnesses  and  counsel 
to  show  cause  why  such  concern  or  in¬ 
dividual  should  not  be  debarred.  Where 
a  concern  or  individual  requests  a  hear¬ 
ing  and  fails  to  appear,  the  DOTCAB 
shall  cmisider  the  case  on  the  basis  of 
the  records  and  information  made  avail¬ 
able  to  it.  In  any  instance  where  a  party 
has  requested  a  hearing,  he  may  elect 
to  forego  the  submission  of  oral  testi¬ 
mony  and  may  submit  a  written  state¬ 
ment  (together  with  any  information 
relating  thereto)  in  opposition  to  the 
proposed  action.  Hearings  shall  be  held 
by  the  DOTCAB  within  30  days  after 
receipt  of  the  request  for  a  hearing,  im- 
less  the  Chairman  of  the  DOTCAB 
grants  additicmal  time.  The  Chairman 


shall  include  in  his  recommendation  to 
the  Secretary  whether  or  not  debarment 
is  warranted  under  the  particular  cir¬ 
cumstances  and,  where  debarment  Is 
warranted,  a  recommended  period 
thereof. 

(d)  When  debarment  is  imposed  by 
the  head  of  the  agency,  or  by  the  Secre¬ 
tary,  the  concern  or  individual  shall  be 
notified  of  the  decision  and  of  the  period 
during  which  such  debarment  shall  be 
effective.  If  a  proposed  debarment  is  not 
upheld  by  the  Secretary,  the  concern  or 
individual  shall  be  so  notified.  Notice  as 
to  the  imposition  of  a  debarment  shall 
be  furnished  to  the  concern  or  individual 
in  the  same  manner  as  provided  in 
DOTPR  12-1.604-1  (b)  for  a  notice  of 
proposed  debarmait. 

§  12—1.605  Suspension  uf  bidders. 

Where  a  suspension  is  effected  by  the 
Department,  it  shall  be  invoked  by  the 
Secretary  upon  recommendation  of  the 
(jleneral  Counsel,  OST. 

§  12—1.606  Agency  proeedure. 

(a)  Each  administration  and  OST,  as 
applicable,  shall  furnish  the  notifications 
to  OSA  required  by  FPR  l-1.606(c),  for 
debarments  initiated  by  it,  and  ^all 
concurrently  forward  a  like  copy  to  (1) 
Federal  Aviation  Administration,  Logis¬ 
tics  Service,  Contracts  Division,  Man¬ 
agement  and  Services  Branch,  LG-380 
for  inclusion  on  or  removal  from  the  De¬ 
partment  list,  and  (2)  the  Director  of 
Installati(ms  and  Logistics,  OST,  for 
informatioi. 

(b)  Requests  for  standard  distribu¬ 
tion  and  for  individual  copies  of  the 
Department  Consolidated  List  shall  be 
made  to  the  Federal  Aviation  Adminis¬ 
tration,  Logistics  Service.  Contracts 
Division,  Management  and  Services 
Branch,  LO-380,  Washington,  D.C. 
25090. 

Subpart  12—1.7 — Small  Business 
Concerns 
§  12—1.701  Definitions. 

§  12—1.701—1  Small  business  concern 
(for  Government  procurement). 

(a)  When  the  solicitation  is  for  a 
manufactured  product  classified  within 
an  industry  set  forth  in  FPR  1-1,701-1 
(h) ,  and  small  business  set-aside  proce¬ 
dures  are  utilized,  a  size  standard  read¬ 
ing  substantially  as  follows  shall  be  in¬ 
cluded  in  the  solicitation: 

The  small  business  employmem.  size  stand¬ 
ard  prescribed  for  this  procurement  Is  not 

more  than _ *  employees,  except  when 

the  concern  Is  a  small  bxislness  non-manu¬ 
facturer  in  which  case  the  employment  size 
standard  Is  not  more  than  500  employees. 

(b)  When  the  solicitation  is  for  a 
manufactured  product  that  is  not  classi¬ 
fied  within  an  industry  set  forth  in  FPR 
1-1 .701-1  (h),  and  small  business  set- 
aside  procedures  are  utilized,  a  size 
standard  reading  substantially  as  fol¬ 
lows  shall  be  included  in  the  solicitation: 

The  small  business  employment  size  stand¬ 
ard  prescribed  for  this  procurement  is  not 
more  than  500  employees. 


*  Insert  “750",  “1,000",  or  “1,500",  as 
appropriate. 


(c)  Similar  language  shall  bevused  to 
prescribe  other  size  standard  criteria. 

§  12—1.704  Agency  program  dirccliun 
and  operation. 

Each  administration  of  the  Depart¬ 
ment  will  establish  and  maintain  a 
strong  and  viable  small  business  pro¬ 
gram,  designed  to  further  the  small 
business  policies  as  set  forth  in  FPR 
1-1.702. 

§  12—1.704—1  Small  biisinci^s  a^>i^lun<’e 
officer. 

Each  administration,  except  NTSB, 
will  designate  an  individual  as  the  ad¬ 
ministration’s  small  business  assistance 
officer.  The  small  business  assistance 
officer  will  be  responsible,  either  on  a 
full  time  basis  or  as  a  collateral  duty, 
for  the  establishment,  implementation 
and  execution  of  the  small  business  pro¬ 
gram  of  his  administration.  He  will  be 
the  central  point  of  contact  within  his 
administration  for  inquiries  concerning 
the  small  business  program  such  as  from 
industry,  the  Small  Business  Admin¬ 
istration  (SBA),  the  Congress,  or  the 
Office  of  the  Secretary  of  Transporta¬ 
tion.  His  duties  shall  include  developing 
a  plan  of  operation  to  increase  the  share 
of  contracts  awarded  to  small  business 
by  his  administration. 

§  12—1.704—2  Small  business  specialists. 

(a)  A  small  business  specialist  shall 
be  appointed  by  name,  in  writing,  for 
each  procurement  office,  to  operate  on 
either  a  full  time  or  collateral  duty  basis. 
Only  those  individuals  possessing  the 
necessary  business  aciunen,  knowledge 
of  the  Department’s  procurement  poli¬ 
cies  and  procedures,  training  and  back¬ 
ground  to  accomplish  effectively  the  ob¬ 
jectives  of  the  small  business  program 
shall  be  considered  for  appointment.  In 
any  instance  where  the  duty  of  a  small 
business  specialist  is  on  a  part-time 
basis,  the  appointment  shall  clearly  in¬ 
dicate  that  the  part-time  nature  of  the 
assignment  shall  in  no  way  relieve  the 
individual  from  full  responsibility  for 
effectively  accomplishing  the  activity’s 
small  business  program  requirements. 

(b)  In  larger  offices,  where  practical, 
the  small  business  specialist  shall  not  be 
the  contracting  officer  nor  an  individual 
imder  the  supervision  cf  a  contracting 
officer.  He  shall  be  given  the  authority 
to  exercise  independent  judgment  in  his 
areas  of  responsibility.  In  small  offices 
the  assignment  of  the  small  business 
specialist  should  promote  maximum  ef¬ 
fectiveness  within  the  capabilities  of  the 
office. 

(c)  ’The  small  business  specialist  ap¬ 
pointed  pursuant  to  paragraph  (a)  of 
this  section  shall  perform  such  of  the 
following  duties  as  are  determined  by 
the  administration  to  be  appropriate  for 
his  procurement  office: 

(1)  Maintain  a  program  designed  to 
locate  capable  small  business  sources  for 
current  and  future  procurements; 

(2)  Coordinate  inquiries  and  requests 
for  advice  from  small  business  concerns 
on  procurement  matters; 

(3)  Review  proposed  solicitations  for 
supplies  and  services,  assuring  that  small 
business  concerns  will  be  afforded  an 
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equitable  opportunity  to  compete,  and 
as  appropriate  initiating  recommenda¬ 
tions  for  small  business  set-asides; 

(4)  Take  action  to  assure  the  avail¬ 
ability  of  adequate  specifications  and 
drawings,  when  necessary,  to  obtain 
small  business  participation  in  a 
procurement; 

(5)  Review  proposed  procurements  for 
possible  breakout  of  items  suitable  for 
procurement  from  small  business  con¬ 
cerns; 

(6)  Advise  small  business  concerns 
with  respect  to  the  financial  assistance 
available  imder  existing  laws  and  regu¬ 
lations  and  assist  such  concerns  in  iq}- 
plylng  for  financial  assistance; 

(7)  Participate  in  determinations  con¬ 
cerning  the  responsibility  of  a  prospec¬ 
tive  small  business  contractor; 

(8)  Participate  in  the  evaluation  of  a 
prime  contractor’s  small  business  sub¬ 
contracting  programs ; 

(9)  Assure  that  adequate  records  are 
maintained,  and  accurate  reports  pre¬ 
pared,  concerning  small  business  par¬ 
ticipation  in  the  procurement  program; 

(10)  Make  available  to  SBA  copies  of 
solicitations  when  so  requested;  and 

(11)  Act  as  liaison  between  the  con¬ 
tracting  officer  and  the  appropriate  SBA 
office  in  connection  with  set-asides,  cer¬ 
tificates  of  competency,  size  classifica¬ 
tion  and  any  other  matter  in  which  the 
small  business  program  may  be  involved. 

§  12—1.708  Certificate  of  competency 
program. 

§  12—1.708—2  Api^icability  and'  proce¬ 
dure. 

No  referrals  shall  be  made  to  the  SBA 
unless  the  contracting  officer  has  deter¬ 
mined  that  the  bid  or  proposal  of  the 
small  business  concern  is  responsive.  All 
referrals  shall  be  in  writing. 

§  12— 1.708— SO  Additional  procedures — 
referrals  to  SBA  for  reasons  of  capac¬ 
ity  or  credit. 

(a)  Referrals  made  to  SBA  pursuant 
to  FPR  l-1.708-2(a)  shall  include  a  re¬ 
quest  that  the  contracting  officer  be  ad¬ 
vised,  by  telephone,  whether  or  not  SBA 
looks  favorably  toward  issuance  of  a  CXX^. 
If  the  contracting  officer  does  not  hear 
from  the  cognizant  SBA  office  within  5. 
working  days  after  the  matter  has  been 
referred,  he  shall  contact  the  SBA  of¬ 
fice  to  which  the  matter  was  referred  to 
determine  whether  a  COC  is  being  proc¬ 
essed.  SBA  will  ordinarily  notify  the  con¬ 
tracting  officer  by  the  13th  workday  after 
receipt  whether  or  not  it  looks  favorably 
toward  issuance  of  a  C(X1. 

(b)  It  is  the  policy  of  the  Department 
to  endeavor  to  reach  agreement  with  the 
SBA  regarding  the  capacity  or  credit  of 
a  small  business  concern.  If  SBA  looks 
favorably  toward  the  issuance  of  a  cdc, 
SBA  may  be  requested  to  advise  the  rea¬ 
sons  for  the  proposed  affirmative  action. 
If  the  contracting  officer  has  substantial 
basis  for  not  agreeing  with  the  proposed 
affirmative  action,  he  shall  request  SBA 
to  suspend  further  action  on  the  case. 
The  contracting  officer  should  meet  wdth 
SBA  representatives,  examine  SBA  case 
files,  and  take  pertinent  notes.  SBA  case 


files  will  not  be  released  outside  SBA. 
Every  effort  should  be  made  to  resolve 
any  differences  between  the  SBA  and 
the  contracting  officer  through  a  com¬ 
plete  exchange  of  preaward  information 
developed  by  each  agency. 

(c)  One  of  the  following  courses  of 
action  shall  be  taken  after  the  meeting 
described  in  paragraph  (b)  of  this  sec¬ 
tion: 

(1)  If  the  new  and  additional  facts 
presented  by  the  SBA  field  office  rep¬ 
resentatives  so  warrant,  the  contractu^ 
officer  shall  (i)  reverse  the  negative 
determination  as  to  capacity  and  credit 
of  the  apparent  low  bidder  or  offeror,  (il) 
withdraw  the  referral  to  SBA,  (iii)  in¬ 
form  the  SBA  field  office  of  his  intention 
to  make  award  and  the  anticipated  date 
of  award,  and  (iv)  make  the  contract 
award  without  the  necessity  for  issuance 
of  a  COC. 

(2)  If  agreement  cannot  be  reached 
between  the  contracting  officer  and  the 
SBA  field  office,  but  the  contracting  offi¬ 
cer  concludes  it  is  not  necessary  to  re¬ 
quest  a  final  determination  of  the  case 
by  SBA  Washington  nor  appropriate  to 
withdraw  the  request  for  C(^  action,  the 
contracting  officer  shall  inform  the  SBA 
field  office  that  a  COC  must  be  Issued  as 
a  prerequisite  to  contract  award. 

(3)  If  agreement  cannot  be  reached 
between  the  contracting  officer  and  the 
SBA  field  office,  and  the  contracting  of¬ 
ficer  still  has  substantial  basis  for  doubt 
as  to  the  ability  of  the  firm  to  perform, 
the  contracting  officer  shall  request  the 
SBA  field  office  to  suspend  action  to  per¬ 
mit  referral  of  the  case  to  higher  author¬ 
ity  for  review.  The  contracting  officer 
shall  then  refer  the  matter  to  higher 
authority  within  his  activity.  If  it  is  felt 
that  the  case  is  one  whiclj  may  warrant 
consideration  by  SBA  Washington,  it 
shsdl  next  be  referred,  with  recommenda¬ 
tions,  to  the  Washington  official  desig¬ 
nated  by  the  administration,  for  review 
and  determination  of  additional  action 
required.  The  case  file  shall  include  the 
data  forwarded  to  SBA,  a  statement  of 
SBA’s  reasons  for  proposing  to  issue  a 
C(X;,  and  any  pertinent  data  noted  from 
the  review  of  the  SBA  case  files.  No  fur¬ 
ther  procurement  action  will  be  taken 
by  the  contracting  officer  until  he  is  in¬ 
formed  of  the  final  decision  in  the  case. 

(d)  If  an  SBA  field  office  issues  a  COC 
without  first  advising  the  contracting  of¬ 
ficer  of  its  intention  to  do  so,  the  con¬ 
tracting  officer  shall  (1)  determine  from 
SBA  the  reasons  for  the  failurg  to  advise 
and  the  reasons  why  the  COC  was  issued, 
and  (2)  advise  the  Washington  official 
designated  by  his  Administration  of 
SBA’s  failure  to  advise  and  also  whether 
an  appeal  of  the  COC  action  to  SBA 
Washington  is  recommended. 

§  12-1.708—51  Additional  prorediires — 
referrals  to  SBA  for  reasons  other 
than  rapaeity  or  credit. 

Referrals  made  to  SBA  for  reasons 
other  than  capacity  or  credit,  as  de¬ 
scribed  in  FPR  l-1.708-2(a)  (5) ,  shall  in¬ 
clude  a  request  that  the  contracting  offi¬ 
cer  be  advised,  by  telephone  (and  con¬ 
firmed  in  writing),  whether  or  not  SBA 


desires  to  submit  contrary  views  con¬ 
cerning  the  nonresponsible  determina¬ 
tion. 

§  12—1.750  Procurement  aet-asides  for 
small  business  when  an  SBA  repre¬ 
sentative  is  not  available. 

§  12—1.7.50—1  General. 

If  no  SBA  representative  is  available, 
the  small  business  specialist  shall  initiate 
recommendations  to  the  contracting  of¬ 
ficer  for  a  small  business  set-aside  for  an 
individual  procurement  or  class  of  pro¬ 
curements  or  portion  thereof. 

§  12—1.750—2  Review  of  set-aside  recom¬ 
mendations  initiated  by  small  busi¬ 
ness  specialists. 

When  a  small  business  specialist  has 
recommended  that  all,  or  a  portion,  of 
an  individual  procurement  or  class  of 
procurements  be  set  aside  for  small  busi¬ 
ness,  the  contracting  officer  shall 
promptly  either  (a)  concur  in  the  rec¬ 
ommendation  or  (b)  disapprove  the  rec¬ 
ommendation,  stating  in  writing  his  rea¬ 
sons  for  disapproval.  If  the  contracting 
officer  disapproves  the  recommendation 
of  a  small  business  specialist,  the  small 
business  specialist  shall  be  afforded  an 
opportimity  to  appeal  to  an  official  above 
the  level  of  the  contracting  officer.  The 
decision  of  this  official  shall  be  final. 

§  12—1.750—3  Withdrawal  or  modifica¬ 
tion  of  ttel-aKidcis. 

Withdrawal  or  modification  of  an  in¬ 
dividual  or  class  set-aside  which  was 
originally  established  upon  the  recom¬ 
mendation  of  the  small  business  special¬ 
ist  may  be  initiated  by  the  contracting 
officer  by  giving  notice  containing  the 
reason  therefor,  to  the  small  business 
specialist.  If  the  small  business  specialist 
does  not  agree  to  a  withdrawal  or  modi¬ 
fication,  the  action  may  be  appealed  to 
an  official  above  the  level  of  the  con¬ 
tracting  officer,  whose  decision  shall  be 
final. 

§  12—1.750 — 1  f^ionlructing  authorily. 

For  purposes  of  determining  the  ap¬ 
propriate  contract  authority,  set-sides 
initiated  by  the  small  business  specialist 
and  concurred  in  by  the  contracting  offi¬ 
cer  shall  be  considered  to  be  imilateral 
small  business  set-sides,  and  shall  cite  41 
U.S.C.  252(c)  (1)  or  10  U.S.C.  2304(a)  (1>, 
as  applicable. 

§  12—1.751  .^niull  liUMinoKfl  ».el-a8ide  for 
prupu.xed  t'un^lruclion  procurrmenU. 

(a)  Each  proposed  procurement  for 
construction  services  (excluding  ship 
construction)  estimated  to  cost  between 
$2,500  and  $500,000,  shall  be  set  aside  for 
exclusive  small  business  participation. 
Such  set-asides  shall  be  considered  to  be 
unilateral  small  business  set-asides,  and 
shall  be  withdrawn,  in  accordance  with 
the  procedures  of  FPR  1-1.706-3  and 
DOTPR  12-1.750-3,  only  if  found  not  to 
serve  the  best  interest  of  the  Govern¬ 
ment. 

(b)  Small  business  set-aside  prefer¬ 
ences  should  be  considered  for  construc¬ 
tion  procurements  in  excess  of  $500,000 
on  a  case-by-case  basis. 
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Subpart  12—1.8 — Labor  Surplus  Area 
Concerns 

§  12—1.807  Report  on  preference  pro¬ 
curement  in  labor  surplus  areas. 

Reports  required  by  FPR  1-1.807  will 
be  forwarded  to  the  Director  of  Installa¬ 
tions  and  Logistics,  OST,  no  later  than 
February  5  and  August  5.  The  Director 
of  Installations  and  Logistics  will  pre¬ 
pare  and  submit  to  GSA  the  consolidated 
departmental  report. 

Subpart  12-1.9 — Reporting  Possible 
Antitrust  Violations 

§  12—1.901  General. 

The  reports  required  by  FPR  Subpart 
1-1.9  shall  be  prepared  for  the  signature 
of  the  Secretary,  and  forwarded  to  the 
Director  of  Installations  and  Logistics. 

Subpart  12—1.11 — Qualified  Products 
§  12-1.1150  General. 

(a)  It  is  sometimes  necessary  to  test 
products  in  advance  of  any  procurement 
action  to  determine  if  a  product  is  avail¬ 
able  that  will  meet  specification  require¬ 
ments.  In  such  cases,  the  specification 
may  require  qualification  of  the  product. 
Qualification  is  the  entire  process  by 
which  products  are  obtained  from  manu¬ 
facturers  or  distributors,  examined  and 
tested  for  compliance  with  specification 
requirements,  and  then  identified  on  a 
list  of  qualified  products.  Qualification 
is  p>erformed  in  advance  and  independent 
of  any  specific  procurement  action. 

(b)  A  Qualified  Products  List  (QPL) 
identifies  the  sp>ecification.  manufacturer 
or  distributor,  item  by  part  or  model 
number  or  trade  name,  place  of  manu¬ 
facture,  and  the  test  report  involved. 
Suppliers  whose  products  have  success¬ 
fully  passed  qualification  and  who  fur¬ 
nish  evidence  thereof  are  eligible  for 
award  even  though  the  product  is  not 
yet  included  in  the  QPL. 

(c)  Chapter  IV  of  the  Federal  Stand¬ 
ardization  handbook  (Federal  Property 
Management  Regulations  101-29)  is  the 
basic  instruction  concerning  qualified 
products  and  qualifications  procedures. 
Copies  of  this  handbook  may  be  pur¬ 
chased  by  the  public  from  the  Superin¬ 
tendent  of  Documents,  U.S.  Government 
Printing  OflBce,  Washington,  D.C.  20402. 

(d)  A  specification  is  the  only  medium 
for  establishing  a  requirement  for  quali¬ 
fication.  The  preparing  activity  identi¬ 
fied  in  the  specification  is  responsible  for 
qualification. 

§  12—1.1151  Juslifiralion  for  in«■lu^ion 
of  qunliflration  requirements. 

Subject  to  approval  by  the  office  as 
designated  in  Administration  procedures, 
a  qualification  requirement  may  be  in¬ 
cluded  in  a  specification  only  when  one 
or  more  of  the  following  conditions  exist: 

(a)  The  time  required  for  testing  after 
award  would  unduly  delay  delivery  of  the 
supplies  being  purchased. 

(b)  The  cost  of  repetitive  testing 
would  be  excessive. 

(c)  The  tests  would  require  expensive 
or  complicated  testing  apparatus  not 
commonly  available. 


(d)  The  interest  of  the  Government 
requires  assurance,  prior  to  award,  that 
the  product  is  satisfactory  for  its  in¬ 
tended  use. 

(e)  The  determination  of  acceptabil¬ 
ity  would  require  performance  data  to 
supplement  technical  requirements  con¬ 
tained  in  the  specification. 

§12—1.1152  Prior  determinations. 

Prior  to  inclusion  of  qualification  in  a 
specification,  the  preparing  activity  shall 
determine  that: 

(a)  There  is  no  other  practicable  way 
to  obtain  evidence  of  availability  of 
products  meeting  the  requirements  of 
the  specification. 

(b)  Sources,  sufficient  in  number  to 
provide  an  adequate  base  of  supply,  inso¬ 
far  as  practicable,  are  available  and 
willing  to  submit  their  products  for 
qualification. 

(c)  Test  facilities  and  resources  are 
available  to  establish  and  maintain  the 
QPL  adequately  and  without  delay. 

§12—1.1153  .4vailability  of  lists. 

Qualified  Products  Lists  are  intended 
for  the  use  of  the  Government  and  its 
contractors,  subcontractors,  prospective 
bidders,  and  suppliers.  Lists  may  be 
obtained  by  prospective  bidders  or  sup¬ 
pliers  who  require  these  Lists  in  furnish¬ 
ing  supplies  or  services  to  the  Govern¬ 
ment  or  its  contractors.  Lists  are  also 
available  to  the  public  upon  request. 
When  a  person  is  provided  with,  or  given 
access  to,  a  QPL  he  should  be  advised  as 
follows: 

(a)  The  QPL  has  been  prepared  for 
use  by  or  for  the  Government  in  the 
procurement  of  products  covered  by  the 
specification  and  such  listing  of  a  prod¬ 
uct  is  not  intended  to  and  does  not  con¬ 
note  endorsement  of  the  product  by  the 
Department  of  Transportation: 

(b)  All  products  listed  have  been 
qualified  under  the  requirements  for  the 
product  as  specified  in  the  latest  effective 
issue  of  the  applicable  specification; 

(c)  The  QPL  may  be  revised  or 
amended  as  necessary,  and  subject  to 
change  without  notice: 

(d)  The  listing  of  a  product  does  not 
release  the  supplier  from  compliance 
with  the  specification  requirements;  and 

(e)  Use  of  the  information  for  ad¬ 
vertising  or  publicity  purposes  is  per¬ 
mitted,  provided  that  such  publicity  or 
advertising  does  not  state  or  imply  that 
the  product  is  the  only  product  of  that 
type  so  qualified  or  that  the  Department 
of  Transportation  in  any  way  recom¬ 
mends  or  endorses  the  manufacturer’s 
product. 

§  12—1.1154  Opportunity  for  qualifica¬ 
tion. 

(a)  Upon  determination  that  a  prod¬ 
uct  is  to  be  covered  by  a  QPL,  manu¬ 
facturers  shall  be  urged  to  submit  their 
products  for  qualification  and  where  pos¬ 
sible  shall  be  given  sufficient  time  to  ar¬ 
range  for  qualification  testing  prior  to 
issuance  of  the  initial  invitation  for  bids 
or  request  for  proposals  for  the  item  as 
a  qualified  product.  Appropriate  notice 
of  such  determination  shall  be  fumisheil 
to  the  U.S.  Department  of  Commerce, 


Commerce  Business  Daily,  Room  1304, 
433  West  Van  Buren  Street,  Chicago,  IL 
60607,  requesting  publication  of  five  con¬ 
secutive  issues  of  the  daily  “Synopsis  of 
U.S.  Government  Proposed  Procurement, 
Sales  and  Contract  Awards”.  The  pub¬ 
licity  given  to  the  requirement  for  quali¬ 
fication  testing  shall  include  the  fol¬ 
lowing: 

(1)  An  intention  to  establish  a  QPL 
for  a  product ; 

(2)  The  specification  number  and  no¬ 
menclature  of  the  product,  and  the  name 
and  address  of  the  office  to  which  the  re¬ 
quest  for  qualification  should  be  sub¬ 
mitted;  and 

(3)  Notice  that  in  making  future 
awards  consideration  shall  be  given  only 
to  such  products  as  have  been  accepted 
for  inclusion  in  a  QPL. 

(b)  Lists  shall  always  be  kept  open 
for  inclusion  of  products  from  additional 
suppliers. 

§  12—1.1155  Clarification  of  qualifica¬ 
tion  requirements. 

When  there  is  any  question  concern¬ 
ing  qualification  requirements  in  a  spec¬ 
ification,  the  activity  that  prepared  the 
specification  will  furnish  clarification 
when  requested  by  the  contracting 
activity. 

§  12—1.1156  Procurement  of  qualified 
products. 

§  12—1.1156—1  General. 

(a)  Whenever  qualified  products  are 
to  be  procured  by  the  Government  as 
end  items,  only  bids  or  proposals  offer¬ 
ing  products  which  are  qualified  for  list¬ 
ing  on  the  applicable  QPL  at  the  time 
set  for  opening  of  bids  or  award  of  ne¬ 
gotiated  contracts  shall  be  considered  in 
making  awards. 

(b)  Whenever  a  qualified  product  is 
to  be  procured  by  a  prime  contractor  as 
a  component  of  an  end  item,  the  prime 
contractor  shall  be  required  to  furnish 
a  component  which  has  been  tested  and 
qualified  for  inclusion  in  the  applicable 
QPL  by  the  time  of  award  of  the  sub¬ 
contract.  Delay  resulting  from  the 
prime  contractor’s  awaiting  qualifica¬ 
tion  approval  by  the  Government  of  a 
component  shall  not  constitute  excus¬ 
able  delay  when  a  previously  qualified 
component  could  have  been  procured  in 
time  to  meet  the  end  item  delivery 
schedule. 

(c)  Procurements  involving  qualified 
products  shall  be  governed  by  subpara¬ 
graphs  (1)  through  (4)  of  this  para¬ 
graph. 

(1)  Synop)ses  of  prop)osed  procure¬ 
ments  shall  be  published  by  purchasing 
activities,  in  accordance  with  FPR  1- 
1.1003,  promptly  upon  receipt  of  pro¬ 
curement  requests. 

(2)  The  maximum  time  consistent 
with  delivery  requirements  shall  be  al¬ 
lowed  between  issuance  of  the  solicita- 
tiMi  and  the  c«>ening  of  bids  or  the 
award  of  a  negotiated  contract.  As  a 
minimum,  however,  contracting  officers 
shall  allow  30  calendar  days  between  the 
dates  of  issuance  and  op>ening  (award, 
in  the  case  of  negotiated  contracts) : 
Provided.  That  p>eriods  of  less  than  30 
days  may  be  set  in  cases  of  urgency 
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when  the  justification  for  a  shorter  pe¬ 
riod  is  set  forth  in  writing  and  made  a 
part  of  the  procurement  file.  In  appro¬ 
priate  cases,  advance  notice  of  procure¬ 
ment  involving  qualified  products  may 
be  given  suppliers  through  the  use  of 
preinvitation  notices.  Such  notices  shall 
identify  the  specification  requiring 
qualification. 

(3)  In  procuring  qualified  products  by 
formal  advertising,  invitations  for  bids 
will  be  distributed  to  suppliers  in  the 
same  manner  as  if  a  qualified  product 
were  not  involved,  and  will  not  be  re¬ 
stricted  to  suppliers  whose  products 
have  been  quaUfied. 

(4)  Contracting  officers  ^all  forward 
requests  from  suppliers  concerning 
qualification  of  products  to  the  specifi¬ 
cation  preparing  activity. 

§12—1.1157  Contract  provisions. 

(a)  When  qualified  end  products  are 
to  be  procur^,  the  provision  in  PPR 
l-l.llOl(b)  shall  be  inserted  in  the  so¬ 
licitation,  supplemented  by  the  following; 
ing: 

“The  offeror  shall  Insert  the  item  name 
and  the  test  nvunber  (If  known)  of  each 
qualified  product  in  the  blank  spaces  below. 
Item ’Name _ Test  No. _ 

Any  change  in  looatlon  or  ownership  of  the 
plant  at  which  a  previously  approved  product 
is,  or  was,  manufactured  requires  reevalua¬ 
tion  of  the  qualification.  Such  reevaluation 
must  be  accomplished  prior  to  the  bid  open¬ 
ing  date  in  the  case  of  advertised  procure¬ 
ments  and  prior  to  the  date  of  award  in  the 
case  of  negotiated  procurements.  Failure  of 
offerors  to  arrange  for  such  reevaluation 
shall  preclude  consideration  of  their  offers. 

If  the  procurement  is  formally  adver¬ 
tised,  the  following  statement  shall  also 
be  included; 

Any  bid  which  does  not  identify  the  quali¬ 
fied  product  being  offered,  either  above  or 
elsewhere  in  the  bid,  will  be  rejected. 

(b)  When  qualified  products  are  to  be 
procured  as  components  of  end  items, 
insert  the  following  provision  in  the 
solicitation; 

Qualified  Pboducts — Components 

When  any  of  the  end  items  which  are  to 
be  supplied  to  the  Government  by  the  Con¬ 
tractor  wiU  contain  one  or  more  components 
which  are  required  by  the  applicable  specifi¬ 
cation  to  be  qualified  products,  such  com¬ 
ponents  shall  have  been  tested  and  shall 
be  qualified  for  Inclusion  in  the  Qualified 
Products  List  (whether  or  not  actually  in¬ 
cluded  in  the  List)  at  the  time  of  award  of 
any  subcontract  by  the  Contractor  for  such 
components,  or,  in  the  event  the  Contractor 
plans  to  manufacture  such  components  him¬ 
self,  shall  have  been  so  tested  and  have  so 
qualified  before  the  Contractor  begins  to 
manufacture  such  components  for  perform¬ 
ance  of  this  contract  (not  before  manufac¬ 
ture  of  the  prototype,  preproduction  model, 
or  first  article,  for  qualification  testing).  Un¬ 
less  required  for  interchangeability  or  com- 
patlbUity,  the  Contractor  shall  not  cite  brand 
names  from  any  Qualified  Products  List  in 
any  subcontract  8(filcitatlon,  but  shall  refer 
to  the  pertinent  specification  so  that  <^tl- 
mum  competition  may  be  obtained.  Delay 
resulting  from  the  Contractor’s  awaiting 
qualification  approval  by  the  Government  of 
a  component  shall  not  constitute  excusable 
delay  when  a  previously  qualified  component 
could  have  been  procured  in  time  to  meet  the 


end  item  delivery  schedule.  Any  change  in 
location  or  ownership  of  the  plant  at  which 
a  previously  approved  product  is,  or  was, 
manufactured  requires  re-evaluation  of  the 
qualification.  Such  re-evaluation  must  be 
accomplished  prior  to  the  award  of  any  sub¬ 
contract  by  the  Contractor  for  such  com¬ 
ponents  or  prior  to  the  beginning  of  manu¬ 
facture  if  the  Contractor  manufactures  such 
components  himself. 

§  12—1.1158  Effect  of  dcburineiit  or 
suspension. 

The  inclusion  of  a  product  on  the 
QPLs  may  be  denied,  and  the  qualifica¬ 
tion  of  a  listed  product  may  be  with¬ 
drawn.  by  the  Administration  concerned, 
without  notification  to  the  manufacturer, 
if  the  name  of  the  manufacturer  appears 
on  the  lists  of  debarred  or  ineligible  bid¬ 
ders  which  are  maintained  pursuant  to 
FPR  Subpart  1-1.6. 

§  12—1.1159  \(’aiver  of  qiialifiralion  re¬ 
quirement. 

When  procuring  a  product  under  a 
specification  which  includes  quallficar 
tion  requirements  either  for  the  end 
item  or  for  components  of  the  end  item, 
such  qualification  requirements  can  be 
waived  only  by  the  activity  that  prepared 
the  specification.  In  appropriate  cases, 
when  requested  by  the  contracting  of¬ 
ficer,  the  preparing  activity  may  waive 
qualification  requirements.  A  notice,  is¬ 
sued  by  the  preparing  activity,  directing 
a  waiver  of  the  qualification  require¬ 
ment,  constitutes  adequate  authorization 
for  waiver  of  product  qualification  re¬ 
quirements.  Where  waivers  have  been 
granted,  solicitations  shall  specifically 
indicate  that  the  qualification  require¬ 
ment  is  inapplicable.  Such  information 
shall  also  be  included  in  any  Synopsis 
of  the  procurement. 

§  12—1.1160  Inadequate  ronipolition. 

(a)  Presolicitation.  In  connection  with 
procurement  of  a  qualified  product  as 
an  end  item,  the  contracting  officer  shall 
review  the  applicable  QPL  prior  to  solic¬ 
itation  to  ascertain  whether  the  num¬ 
ber  of  sources  is  adequate  for  competi¬ 
tion.  If,  in  the  opinion  of  the  contracting 
officer,  the  number  of  sources  is  inade¬ 
quate,  action  shall  be  taken  as  pre¬ 
scribed  below  unless  he  already  has  the 
necessary  information. 

(1)  The  contracting  officer  shall  re¬ 
quest  the  activity  that  prepared  the 
specification  to  provide  information  con¬ 
cerning  the  status  of  tests  on  additional 
products,  including  the  anticipated 
dates  when  such  tests  will  be  completed 
so  that  opening  of  bids  or  submission 
of  proposals  may  be  so  scheduled  as  to 
allow  completion  of  the  tests. 

(2)  If  no  tests  are  being  conducted  or 
contemplated,  the  contracting  officer 
shall  further  request  the  preparing  ac¬ 
tivity  to  advise  whether  a  means  of 
quality  assurance  other  than  qualifica¬ 
tion  approval  may  be  substituted  in  the 
procurement. 

(b)  Postsolicitation.  The  contracting 
officer  shall  advise  the  specification  pre¬ 
paring  activity  of  the  name  and  address 
of  any  concern  which  requested  copies 
of  the  solicitation  but  was  not  included 
on  the  QPL.  The  specification  preparing 


activity  may  then  attempt  to  interest 
such  concerns  in  becoming  qualified. 

§  12—1.1161  Reporting  nonronfornuiiire 
with  speeifieation  requirements. 

If  a  supplier  on  the  QPL  repeatedly 
submits  products  not  meeting  specifica¬ 
tion  requirements  for  inspection,  resub¬ 
mits  products  previously  rejected  with¬ 
out  correcting  the  defects,  or  is  other¬ 
wise  unsatisfactory  in  the  performance 
of  contracts,  he  shall  be  reported  to  the 
activity  that  prepared  the  specification 
for  a  determination  as  to  whether  the 
supplier’s  product  shall  be  removed  from 
the  list. 

§  12—1.1  162  Misuse  of  QPL  inforiiiutiun. 

Misuse  of  QPL  information,  such  as  for 
advertising  or  publicity  purposes  con¬ 
trary  to  that  permitted  in  DOTPR  12- 
1.1153(e),  shall  be  reported  promptly  to 
the  preparing  activity. 

Subpart  12—1.12 — Responsible 
Prospective  Contractors 

§  12—1.1201  Determinniion  of  rosponsi- 
hilily  or  nonrosponsibility. 

§12—1.1201—1  Reqiiirrmenl. 

(a)  Except  as  provided  in  paragraph 

(c)  of  this  section,  the  contracting  of¬ 
ficer  sliall,  prior  to  award,  prepare,  sign, 
and  place  in  the  contract  file,  DOT  Form 
P  4220.1  titled  “Determination  of  Pro¬ 
spective  Contractor  Responsibility.” 
l^ere  a  prospective  contractor  is  de¬ 
termined  to  be  nonresponsible,  the  form 
shall  also  be  completed  before  notice  of 
the  rejection  is  furnished  and  the  con¬ 
tract  aw’ardcd  to  another. 

(b)  For  each  factor  applicable  to  the 
procurement,  the  type  of  evaluation  and 
the  rating  shall  be  checked.  A  completed 
form  may  include  any  combination  of 
checks  in  the  A,  B,  and  C  columns.  Where 
the  determination  of  responsibility  is 
based  on  an  SBA  certificate  of  compe¬ 
tency,  a  copy  of  the  certificate  shall  be 
attached  to  the  form  and  Block  6  of  the 
form  should  not  be  completed  except  to 
reference  the  attachment. 

(c)  The  form  need  not  be  completed 
in  the  case  of; 

(1)  Procurements  of  the  tyiies  listed 
in  FPR  l-1.1201(b): 

(  2)  Contracts  of  $10,000  or  less,  except 
that  the  form  shall  be  prepared  prior  to 
the  award  of  all  contracts  the  primary 
purpose  of  which  is  research;  or 

(3)  Contracts  for  perishable  subsis¬ 
tence  supplies  available  for  immediate 
shipment. 

(d)  Pending  a  revision  of  DOT  Form 
F  4220.1,  the  reference  in  Block  7  to  “FPR 
1-1.310-6”  shall  be  changed  to  read  “FPR 
1-1.1202”. 

Subpart  12—1.16 — Report  of  Identical 
Bids 

§  12—1.1603  Reporting  requirement. 

§  12—1.1603—3  Submisision  of  reports. 

The  report  required  by  PPR  1-1.1603-3 
(b)  shall  be  sent  by  each  Administration 
directly  to  the  Attorney  General.  An 
information  copy  shall  be  sent  to  the 
Director  of  Inst^ations  and  Logistics, 
OST. 
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Subpart  12—1.50 — Options 
§  12—1.3000  St-ope  of  sulipart. 

This  subpart  applies  to  contracts  for 
supplies  and  services  other  than  for 
construction  and  research  and  develop¬ 
ment.  It  does  not  preclude  the  use  of 
appropriate  option  provisions  in  such 
construction  and  research  and  develop¬ 
ment  contracts. 

§  12—1.5001  Definition. 

As  used  in  this  subpart,  an  option 
clause  is  a  provision  in  a  contract  under 
wliich,  for  a  specified  time,  the  Govern¬ 
ment  may  elect  to  purchase  additional 
quantities  of  the  supplies  or  services 
called  for  by  the  contract,  or  may  elect 
to  extend  the  period  of  performance  of 
the  contract. 

§  12—1.5002  Applicaliility. 

(a)  Option  claases  may  be  included  in 
contracts  where  increased  requirements 
within  the  period  of  contract  perform¬ 
ance  are  foreseeable,  or  where  continu¬ 
ing  performance  beyond  the  original 
period  of  contract  performance  may  be 
in  the  best  interest  of  the  Government. 
Since  options  require  offerors  to  guar¬ 
antee  prices  for  definite  periods  of  time 
with  no  guarantee  that  orders  will  be 
placed,  their  improper  use  could  result  in 
prices  which  are  imfair  to  either  the 
Government  or  the  contractor.  When 
additional  requirements  are  foreseeable 
and  subsequent  competition  would  be 
impracticable  because  of  sujh  factors  as 
production  lead  time  and  delivery  re¬ 
quirements,  the  use  of  options  may  be 
preferable  to  later  negotiating  a  price 
with  the  contractor  at  a  time  when  it  is 
the  only  practical  source. 

(b)  An  option  normally  should  not  be 
used  where  it  can  reasonably  be  foreseen 
that  (1)  minimiun  economic  production 
quantities  will  be  procured  at  some  future 
date,  and  (2)  startup  costs,  production 
lead  time,  and  probably  delivery  require¬ 
ments  would  not  preclude  adequate 
future  competition. 

(c)  Option  provisions  and  clauses 
shall  not  be  included  in  contracts  when: 

( 1 )  The  supplies  or  services  being  pur¬ 
chased  are  readily  available  on  the  open 
market. 

(2)  The  contractor  w'ould  be  required 
to  incur  undue  risks:  E.g.,  the  price  or 
availability  of  necessary  materials  or 
labor  is  not  reasonably  foreseeable. 

(3)  An  indefinite  quantity  contract  or 
requirements  contract  is.  appropriate 
except  that  options  for  continuing  per¬ 
formance  may  be  used  in  such  contracts. 

(4)  Market  prices  for  the  supplies  or 
services  involved  are  likely  to  change 
substantially. 

(5)  The  option  quantities  represent 
known  firm  requirements  for  which  pro¬ 
curement  funds  are  available. 

§  12-1.5003  Prmedures. 

(a)  When  a  contract  is  to  contain  an 
option  quantity,  the  solicitation  must 
contain  an  appropriate  option  provision 
and  the  contract  file  shall  ^  docu¬ 
mented  with  a  justification  for  the  in¬ 
clusion  of  the  option.  If  the  ccmtract  is 
to  be  negotiated,  the  determination  and 


findings  shall  set  forth  the  approximate 
quantity  to  be  awarded  and  the  extent  of 
the  increase  to  be  permitted  by  the 
option.  The  contract  shall  limit  the  addi¬ 
tional  quantities  of  supplies  or  services 
which  may  be  procured,  or  the  duration 
of  the  period  for  which  performance  of 
the  contract  may  be  extended,  under 
the  option  and  will  fix  the  period 
within  which  the  option  may  be  exer¬ 
cised.  In  fixing  the  period  within  which 
the  option  may  be  exercised,  considera¬ 
tion  shall  be  given  to  (1)  necessary  lead 
time  in  order  to  assure  continuous  pro¬ 
duction  and  (2)  the  time  required  for 
additional  finding  and  other  necessary 
approval  action.  Tlie  period  specified  for 
exercising  the  option  shall  in  all  cases 
be  kept  to  a  minimum. 

(b)  Solicitations  containing  option  pro¬ 
visions  should  cover  five  basic  points :  ( 1 ) 
Quantity  of  additional  supplies  or  serv¬ 
ices  which  may  be  procured:  Where  the 
exercise  of  the  option  would  result  in  in¬ 
creased  quantities  of  supplies,  the  option 
quantity  should  be  expressed  in  terms  of 
a  specified  number  of  additional  units 
rather  than  as  a  percentage  of  the  base 
quantity.  Where  exercise  of  the  option 
would  result  in  an  increase  in  the  per¬ 
formance  of  services,  the  option  may  be 
similarly  expressed  in  terms  of  the  units 
of  work  contained  in  the  contract  (e.g., 
man  hours) .  Where  exercise  of  the  option 
would  result  in  an  extension  of  the  dura¬ 
tion  of  the  contract,  the  option  may  be 
expressed  in  terms  of  a  specific  date  or 
dates  or  of  an  additional  time  period  such 
as  days,  weeks,  or  months.  Generally  the 
quantity  subject  to  the  option  should 
not  exceed  the  basic  quantity  by  more 
than  25  percent. 

(2)  The  period  wdthin  which  the  op¬ 
tion  may  be  exercised:  The  contract  shall 
fix  the  period  wdthin  which  the  option 
may  be  exercised.  The  period  specified 
shall  in  all  cases  be  kept  to  a  minimum 
(generally  no  longer  than  6  months) . 

(3)  Deliyery  terms  for  the  option 
quantities. 

(4)  Prices  for  the  option  quantities: 
The  clause  shall  proyide  for  firm  unit 
prices  for  any  additional  quantity  that 
may  be  ordered  up  to  the  maximum 
quantity  of  the  option,  or  for  any  increase 
in  the  performance  of  services  or  exten¬ 
sion  of  the  duration  of  the  contract. 

(5)  A  statement  on  the  evaluation  of 
bids  or  proposals:  Solicitations  shall 
state  that  evaluation  will  be  on  the  basis 
of  the  firm  quantity  set  forth  in  the 
schedule  and  the  option  quantity,  if  any, 
exercised  at  time  of  award. 

The  option  clause  should  not  contain  a 
price  control  featoi'e  on  the  option  quan¬ 
tities,  such  as  a  requirement  that  the  op¬ 
tion  quantities  be  offered  at  prices  no 
higher  than  those  of  the  basic  quantity. 
The  use  of  price  controls  to  avoid  un¬ 
reasonable  offers  on  option  quantities 
can  be  disadvantageous  to  the  Govern¬ 
ment  because  the  contractor  may  spread 
the  cost  of  bona  fide  risks  of  option  quan¬ 
tities  to  the  basic  quantity. 

§  12—1.5004  Exercise  of  option!!. 

(a)  The  exercise  of  an  option  by  the 
Government  requires  the  contracting  of¬ 


ficer’s  written  notification  to  the  contrac¬ 
tor  within  the  time  period  specified  in 
the  contract. 

(b)  Where  the  contract  provides  for 
price  escalation  and  the  contractor  re¬ 
quests  revision  of  price  pursuant  to  such 
provision,  or  the  provision  applies  only 
to  the  option  quantity,  the  effect  of  es¬ 
calation  on  prices  under  the  edition  must 
be  ascertained  before  the  option  is 
exercised. 

(c)  Options  shoiild  be  exercised  only  if 
it  is  determined  that: 

( 1 )  Funds  are  available, 

(2)  The  requirement  covered  by  the 
oDtion  fulfills  an  existing  need  of  the 
Government,  and 

(3)  The  exercise  of  the  w>tion  is  most 
advantageous  to  the  Government,  price 
and  other  factors  considered. 

(d)  Insofar  as  price  is  concerned,  the 
determination  under  paragraph  (c)(3) 
of  this  section  shall  be  made  on  the  basis 
of  one  of  the  following: 

(1)  A  new  solicitation  fails  to  produce 
a  better  price  than  that  offered  by  the 
option.  When  the  contracting  officer  an¬ 
ticipates  that  the  option  price  will  be 
the  best  price  available,  he  should  not  use 
this  method  of  testing  the  market  but 
should  use  one  of  the  methods  in  sub- 
paragraph  (2),  (3),  or  (4)  of  this 
paragraph. 

(2)  An  infonnal  investigation  of 
prices,  or  other  examination  of  the  mar¬ 
ket,  indicates  clearly  that  a  better  price 
than  that  offered  by  the  option  cannot 
be  obtained. 

(3)  The  time  between  the  award  of 
the  contract  containing  the  option  and 
the  exercise  of  the  option  is  so  short  that 
it  Indicates  the  option  price  is  the  low¬ 
est  price  obtainable,  considering  such 
factors  as  market  stability  and  a  com¬ 
parison  of  the  time  since  award  with  the 
usual  duration  of  contracts  for  such  sup¬ 
plies  and  services. 

(4)  Established  prices  are  readily  as¬ 
certainable  and  clearly  indicate  that 
formal  advertising  or  informal  solicita¬ 
tion  can  obviously  serve  no  useful 
purpose. 

(e)  Insofar  as  the  “other  factors" 
mentioned  in  paragraph  (c)(3)  of  this 
section  are  concerned,  the  determina¬ 
tion  should,  among  other  things,  take 
into  account  the  Government’s  ne^  for 
continuity  of  operations  and  potential 
costs  to  the  Government  of  disrupting 
operations,  including  the  cost  of  relocat¬ 
ing  necessary  Goyemment-fumished 
property  (as,  for  example,  in  certain  re¬ 
pair  and  overhaul  contracts  for  aircraft 
or  other  complex  equipment) . 

(f )  When  it  has  been  determined  that 
an  option  may  properly  be  exercised, 
such  determination  shall  be  set  forth  in 
writing  and  included  in  the  contract  file. 
Written  notification  to  the  contractor  of 
the  exercise  of  the  option  and  any  con¬ 
tract  modification  resulting  therefrom 
shall  cite  the  option  clause  contained  in 
the  contract  as  authority  for  the  pro¬ 
curement  of  the  option  quantity,  and  no 
citation  imder  41  U.S.C.  252(c)  or 
10  U.S.C.  2304(a)  is  required. 
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§  12—1.5005  Examples  of  option  provi¬ 
sions. 

(a)  A  clause  substantially  as  follows 
may  be  used  where  the  contract  ex¬ 
presses  the  option  quantity  as  an  addi¬ 
tional  quantity  of  a  specific  line  item. 

Option  for  Increased  Quantity 

The  Government  may  Increase  the  quan¬ 
tity  of  supplies  called  for  herein  by  the 
amoxmt  stated  In  the  Schedule  and  at  the 
unit  price  specified  therein.  The  Contract¬ 
ing  Officer  may  exercise  this  option,  at  any 
time  within  the  period  specified  in  the 
Schedule,  by  giving  written  notice  to  the 
Contractor.  Delivery  of  the  items  added  by 
the  exercise  of  this  option  shall  continue 
immediately  after,  and  at  the  same  rate  as, 
delivery  of  like  items  called  for  under  this 
contract  unless  the  parties  otherwise  agree. 

(b)  A  clause  substantially  as  follows 
may  be  used  where  it  is  intended  to  ex¬ 
tend  the  services  described  in  the 
schedule. 

Option  to  Extend  Services 

The  Government  may  require  the  Con¬ 
tractor  to  continue  to  perform  any  or  all 
Items  of  services  under  this  contract  within 
the  limits  stated  in  the  Schedule.  The  Con¬ 
tracting  Officer  may  exercise  this  option,  at 
any  time  within  the  period  specified  in  the 
Schedule,  by  giving  written  notice  to  the 
Contractor.  The  rates  set  forth  in  the  Sched¬ 
ule  shall  apply  to  any  extension  made  pur¬ 
suant  to  this  option  provision. 

(c)  A  clause  substantially  as  follows 
may  be  used  to  provide  for  continuing 
performance  of  the  contract  beyond  its 
original  term. 

Option  To  Extend  the  Term  of  the  Contract 

This  contract  is  renewable,  at  the  option 
of  the  Government,  by  the  Contracting  Offi¬ 
cer  giving  written  notice  -of  renewal  to  the 
Contractor  within  the  period  specified  in  the 
schedule:  Provided,  That  the  Contracting 
Officer  shall  have  given  preliminary  notice 
of  the  Government’s  intention  to  renew  at 
least  60  days  before  this  contract  is  to  expire. 
(Such  a  preliminary  notice  will  not  be 
deemed  to  commit  the  Government  to  re¬ 
newals.)  If  the  Government  exercises  this 
option  for  renewal,  the  contract  as  renewed 
shall  be  deemed  to  include  this  option  pro¬ 
vision.  However,  the  total  duration  of  this 
contract,  including  the  exercise  of  any  op¬ 
tions  under  this  clause,  shall  not  ex¬ 
ceed  _ _ 

Subpart  12—1.51 — Novation  Agree¬ 
ments  and  Change  of  Name  Agree¬ 
ments 

§12—1.5100  S<‘ope  of  subparl. 

This  subpart  prescribes  the  policy  and 
procedures  for  (a)  recognition  of  a  suc¬ 
cessor  in  interest  to  (government  con¬ 
tracts  when  such  interests  are  acquired 
incidental  to  a  transfer  of  all  the  assets 
of  a  contractor  or  such  part  of  his  assets 
as  is  involved  in  the  performance  of  the 
contracts,  (b)  a  change  of  a  name  of  a 
contractor,  and  (c)  single  Administra¬ 
tion  execution  of  novation  agreements 
and  change  of  name  agreements  affect¬ 
ing  more  than  one  Administration  of  the 
Department  of  Transportation.  (See  also 
FPR  1-30.710  on  assignment  of  claims  in 
the  case  of  transfer  of  a  business  or  cor¬ 
porate  mergers.) 
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§  12—1.5101  Agreement  to  recognize  a 
successor  in  interest. 

(a)  The  transfer  of  a  Government 
contract  is  prohibited  by  law  (41  U.S.C. 
15).  However,  the  (government  may  rec¬ 
ognize  a  third  party  as  the  successor  in 
interest  to  a  (Sovemment  contract  where 
the  third  party’s  interest  is  incidental  to 
the  transfer  of  all  the  assets  of  the  con¬ 
tractor,  or  all  that  part  of  the  contrac¬ 
tor’s  assets  involved  in  the  performance 
of  the  contract.  Examples  include,  but 
are  not  limited  to: 

(1)  Sale  of  such  assets; 

(2)  Transfer  of  such  assets  pursuant 
to  merger  or  consolidation  of  corpora¬ 
tion;  and 

(3)  Incorporation  of  a  proprietorship 
or  partnership. 

(b)  When  a  contractor  requests  that 
the  Government  recognize  a  successor  in 
interest  the  contractor  shall  be  required 
to  provide  the  Administration  concerned, 
or  the  Office  of  the  Secretary  of  Trans¬ 
portation  (OST),  if  appropriate  (see 
§  12-1.5103(b) ),  i^th  one  copy  of  each 
of  the  following,  as  applicable: 

(1)  A  properly  authenticated  copy  of 
the  instrument  by  which  the  transfer  of 
assets  was  effected,  as  for  example,  a 
bill  of  sale,  certificate  of  merger,  inden¬ 
ture  of  transfer,  or  decree  of  court; 

(2)  A  list  of  all  contracts  and  pur¬ 
chase  orders  which  have  not  been  finally 
settled  between  the  Department  of 
Transportation  and  the  transferor, 
showing  the  contract  number,  the  name 
and  address  of  the  purchasing  office  in¬ 
volved,  the  total  dollar  value  of  each 
contract  as  amended,  the  type  of  con¬ 
tract  involved,  and  the  balance  remain¬ 
ing  unpaid; 

(3)  A  certified  copy  of  the  resolutions 
of  the  Boards  of  Directors  of  the  cor¬ 
porate  parties  authorizing  the  transfer 
of  assets; 

(4)  A  certified  copy  of  the  minutes  of 
any  stockholders’  meetings  of  the  cor¬ 
porate  parties  necessary  to  approve  the 
transfer  of  assets; 

(5)  A  properly  authenticated  copy  of 
the  certificate  and  articles  of  incorpora¬ 
tion  of  the  transferee  if  such  corporation 
was  formed  for  the  purpose  of  receiving 
the  assets  involved  in  the  performance 
of  the  Government  contracts. 

(6)  Opinion  of  counsel  for  the  trans¬ 
feror  and  transferee  that  the  transfer 
was  properly  effected  in  accordance  with 
applicable  law  and  the  effective  date  of 
transfer; 

(7)  Evidence  of  the  capability  of  the 
transferee  to  perform  the  contracts; 

(8)  Balance  sheets  of  the  transferor 
and  the  transferee  as  of  dates  immedi¬ 
ately  prior  to  and  after  the  transfer  of 
assets; 

(9)  Evidence  of  security  clearance  re¬ 
quirements;  and 

(10)  Consent  of  sureties  on  all  con¬ 
tracts  listed  under  subparagraph  (2)  of 
this  paragraph  where  bonds  are  re¬ 
quired. 

(c)  When  it  is  consistent  with  the 
Government’s  interest  to  recognize  a  suc¬ 
cessor  in  interest  to  a  Government  con¬ 
tract,  the  Administration  concerned,  or 
OST,  if  appropriate,  shall  execute  a  no¬ 


vation  agreement  with  the  transferor 
and  the  transferee,  which  shall  ordinar¬ 
ily  provide  in  part  that: 

(1)  The  transferee  assumes  all  the 
transferor’s  obligations  imder  the  con¬ 
tract; 

(2)  The  transferor  waives  all  rights 
under  the  contract  as  against  the  Gov¬ 
ernment; 

(3)  The  transferor  guarantees  per¬ 
formance  of  the  contract  by  the  trans¬ 
feree  (a  satisfactory  performance  bond 
may  be  accepted  in  lieu  of  such  guaran¬ 
tee)  ;  and 

(4)  Nothing  in  the  agreement  shall 
relieve  the  transferor  or  the  transferee 
from  compliance  with  any  Federal  law. 

(d)  All  agreements,  prior  to  execution, 
shall  be  reviewed  by  Government  counsel 
for  legal  sufficiency.  A  format  for  such 
an  agreement  for  use  when  the  trans¬ 
feror  and  transferee  are  corporations, 
and  all  the  assets  of  the  transferor  are 
transferred,  is  set  forth  herein.  This  for¬ 
mat  may  be  adapted  to  fit  specific  cases 
and  may  be  used  as  a  guide  in  preparing 
similar  agreements  for  use  in  other  situ¬ 
ations. 

Novation  Agreement 

This  Agreement,  entered  Into  as  of  (date 
upon  which  the  transfer  of  assets  became 
effective  pursuant  to  applicable  State  law) 
19-_'  by  and  between  the  ABC  Corp.,  a  cor¬ 
poration  duly  organized  and  existing  under 

the  laws  of  the  State  of _ with  its 

principal  office  in  the  city  of _ 

(hereinafter  referred  to  as  the  “Transferor") ; 
the  XYZ  Oorp.  (add  if  appropriate]  (formerly 
known  as  the  LMN  Corp.),  a  corporation  duly 
organized  and  existing  under  the  laws  of  the 

State  of _ with  Its  principal  office 

In  the  city  of _ (hereinafter  re¬ 

ferred  to  as  the  “Transferee”);  and  the 
United  States  of  America  (hereinafter  re¬ 
ferred  to  as  the  “Government”). 

WITNESSETH 

1.  Whereas,  the  Government,  represented 
by  various  contracting  officers  of  (Insert  ap¬ 
propriate  administrations,  and  OST  If  ap¬ 
propriate)  of  the  Department  of  Transporta¬ 
tion,  has  entered  Into  certain  contracts  and 
purchase  orders  with  the  Transferor 

[namely: _ ]  (or)  [as  set  forth  In 

the  attached  list  marked  “Exhllbt  A”  to  this 
Agreement  and  herein  Incorporated  by  refer¬ 
ence] ;  and  the  term  “the  contracts”  as  here¬ 
inafter  used  means  the  above  contracts  and 
purchase  orders,  and  all  other  contracts  and 
purchase  orders,  including  modifications 
thereto,  heretofore  made  between  the  Gov¬ 
ernment,  represented  by  various  contracting 
officers  within  the  Department  of  Transpor¬ 
tation  and  the  Transferor  (whether  or  not 
performance  and  payment  have  been  com¬ 
pleted  and  releases  executed,  if  the  Govern¬ 
ment  or  the  Transferor  has  any  remaining 
rights,  duties  or  obligations  thereunder) ,  and 
including  modifications  thereto  hereafter 
made  in  accordance  with  the  terms  and  con¬ 
ditions  of  such  contracts  and  purchase  or¬ 
ders  between  the  Government  and  the  Trans¬ 
feree; 

2.  Whereas,  as  of _ _  19..,  the 

Transferor  assigned,  conveyed,  and  trans¬ 
ferred  to  the  Transferee  all  the  assets  of  the 
Transferor  by  virtue  of  a  [term  descriptive  of 
the  legal  transaction  involved]  between  the 
Transferor  and  the  Transferee; 

3.  Whereas,  the  Transferee,  by  virtue  of 
said  assignment,  conveyance  and  transfer, 
has  acquired  all  the  assets  of  the  Transferor; 

4.  Whereas,  by  virtue  of  said  assignment, 
conveyance  and  transfer,  the  Transferee  has 
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assumed  all  the  duties,  obligations  and  lia* 
bllities  of  the  Transferor  under  the 
contracts; 

5.  Whereas,  the  Transferee  is  In  a  posi¬ 
tion  fully  to  perform  the  contracts,  and 
such  duties  and  obligations  as  may  exist 
under  the  contracts; 

6.  Whereas,  it  Is  consistent  with  the  Gov¬ 
ernment’s  Interest  to  recognize  the  Trans¬ 
feree  as  the  successor  party  to  the  contracts; 

7.  Whereas,  there  has  been  filed  with  the 
Government  evidence  of  said  assignment, 
conveyance  or  transfer; 

[Where  a  change  of  name  is  also  Involved, 

such  as  prior  or  concurrent  change  of 

name  of  the  transferee,  an  appropriate 

recital  shall  be  used;  for  example: 

8.  Whereas,  there  has  been  filed  with  the 

Government  a  certificate  dated _ _ 

19 _ _  signed  by  the  Secretary  of  the  State  of 

the  State  of _ _  to  the  effect  that 

the  corporate  name  of  LMN  Corp.  was 

changed  to  XYZ  Corp.  on  _ _ 

19._:1 

Now,  therefore,  in  consideration  of  the 
premises,  the  parties  hereto  agree  as  follows: 

9.  The  Transferor  hereby  confirms  said 
assignment,  conveyance  and  transfer  to  the 
transferee,  and  does  hereby  release  and  dis¬ 
charge  the  Government  from,  and  does 
hereby  waive,  any  and  all  claims,  demands, 
and  rlglita  against  the  Government  which  it 
now  has  or  may  hereafter  have  in  connec¬ 
tion  with  the  contracts. 

10.  'The  transferee  hereby  assumes,  agrees 
to  be  bound  by,  and  undertakes  to  per¬ 
form  each  and  every  one  of  the  terms, 
covenants,  and  conditions  contained  in  the 
contracts.  The  Transferee  further  assumes 
all  obligations  and  liabilities  of,  and  all 
claims  and  demands  against,  the  Trans¬ 
feror  under  the  contracts,  in  all  respects 
as  if  the  Transferee  were  the  original  party 
to  the  contracts. 

11.  The  Transferee  hereby  ratifies  and  con¬ 
firms  all  actions  heretofore  taken  by  the 
Transferor  with  respect  to  the  contracts 
with  the  same  force  and  effect  as  if  the  ac¬ 
tion  had  been  taken  by  the  Transferee. 

12.  The  Government  hereby  recognizes  the 
Transferee  as  the  Transferor’s  successor  in 
Interest  in  and  to  the  contracts.  ’The  ’Trans¬ 
feree  hereby  becomes  entitled  to  all  right, 
title,  and  interest  of  the  ’Transferor  in  and 
to  the  contracts  in  all  respects  as  if  the 
Transferee  were  the  original  party  to  the 
contracts.  ’The  term  "Contractor”  as  used 
in  the  contracts  shall  be  deemed  to  refer 
to  the  ’Transferee  rather  than  to  the 
Transferor. 

13.  Except  as  expressly  prpvlded  herein, 
nothing  in  this  Agreement  shall  be  con¬ 
strued  as  a  waiver  of  any  rights  of  the 
Government  against  the  'I^nsferor. 

14.  Notwithstanding  the  foregoing  provi¬ 
sions,  all  payments  and  reimbursements 
heretofore  made  by  the  Government  to  the 
Transferor  and  all  other  action  heretofore 
taken  by  the  Government,  pursuant  to  its 
obligations  under  any  of  the  contracts,  shall 
be  deemed  to  have  discharged  pro  tanto  the 
Government’s  obligations  under  the  con¬ 
tracts.  All  payments  and  reimbursements 
made  by  the  Government  after  the  date  of 
this  Agreement  in  the  name  of  or  to  the 
Transferor  shall  have  the  same  force  and 
effect  as  if  made  to  said  Transferee  and  shall 
constitute  a  complete  discharge  of  the 
Government’s  obligations  under  the  con¬ 
tracts,  to  the  extent  of  the  amounts  so 
paid  or  reimbursed. 

15.  The  Transferor  and  the  ’Transferee 
hereby  agree  that  the  Government  shall  not 
be  obligated  to  pay  or  reimburse  either  of 
them  for,  or  otherwise  give  effect  to,  any 
costs,  taxes  or  other  expenses,  or  any  increases 
therein,  directly  or  indirectly  arising  out  at 
or  resulting  from  (i)  said  assignment,  con¬ 


veyance  and  transfer,  or  (11)  this  Agreement, 
other  than  those  which  the  Government  in 
the  absence  of  said  assignment,  conveyance 
and  transfer,  or  this  Agreement,  would  have 
been  obligated  to  pay  or  reimburse  under  the 
terms  of  the  contracts. 

16.  The  ’Transferor  hereby  guarantees  pay¬ 
ment  of  all  liabilities  and  the  performance  of 
all  obligations  which  the  ’Transferee  (1)  as¬ 
sumes  under  this  Agpreement,  or  (11)  may 
hereafter  undertake  under  the  contracts  as 
lifey  may  hereafter  be  amended  or  modified 
in  accordance  with  the  terms  and  cmidltlons 
thereof;  and  the  ’Transferor  hereby  waives 
notice  of  and  consents  to  any  such  amend¬ 
ment  or  modification. 

17.  Except  as  herein  modified,  the  contracts 
shall  remain  in  full  force  and  effect. 

In  witness  whereof,  each  of  the  parties 
hereto  has  executed  this  Agreement  as  of  the 
day  and  year  first  above  written. 

United  States  or  America 

By . 

•ntle . 

ABO  Corp. 

[ CORPORATE 

SEAL] 

By  — . 

■ntle . . . 

XYZ  Corp. 

[  CORPORATE 

seal) 

By . - . 

’ntle . 

CERTIFICATE 

I, _ _  certify  that  I 

am  the  Secretary  of  ABC  Corp.,  named  above; 

that  _ ,  who  signed 

this  Agreement  on  behalf  of  said  corporation, 

was  then  _  of  said 

corporation;  and  that  this  Agreement  was 
duly  signed  for  and  in  behalf  of  said  corpo¬ 
ration  by  authority  of  its  governing  body  and 
is  within  the  scope  of  its  corporate  powers. 

Witness  my  hand  and  seal  of  said  corpo¬ 
ration  this _ day  of _ ,  19... 

[  CORPORATE 

seal) 

By . 

CERTIFICATE 

I, - -  certify  that  I 

am  the  Secretary  of  XYZ  Corp.,  named  above; 

that  - -  who  signed 

this  Agreement  on  behalf  of  said  c(Mix>ra- 
tion,  was  then _ of  said  corpora¬ 

tion;  and  that  this  Agreement  was  duly 
signed  for  and  in  behalf  of  said  corporation 
by  authority  of  its  governing  body  and  is 
within  the  scope  of  its  corporate  powers. 

Witness  my  hand  and  seal  of  said  corpora¬ 
tion  this _ day  of _ ,  19... 

[corporate 

seal) 

By . . . 

§  12—1.5102  Agreement  to  rcrognize 
change  of  name  of  eontruetor. 

(a)  Where  only  a  cliange  of  name  is 
involved, -so  that  the  rights  and  obliga¬ 
tions  of  the  parties  remain  unaffected,  an 
agreement  between  the  Administration 
concerned,  or  08T,  if  approin-iate  (see 
§  12-1.5103),  and  the  contractor  shall  be 
executed  effecting  the  amendment  of  all 
existing  contracts  between  the  parties  so 
as  to  reflect  the  contractor’s  change  of 
name.  Prior  to  the  executiem  of  such 
agreement,  one  copy  of  each  of  the  fol¬ 
lowing  shall  be  furnished  by  the  contrac¬ 
tor  to  the  Administration  concerned; 

(DA  c<x>y  of  the  instrument  by  which 
the  change  of  name  was  effected,  au- 


tlienticated  by  a  proper  official  of  the 
State  having  jurisdiction: 

(2)  Opinion  of  counsel  for  the  con¬ 
tractor  as  to  the  effective  date  of  the 
change  of  name  and  that  it  was  pr(H>erly 
effected  in  accordance  with  applicable 
law;  and 

(3)  A  list  of  all  COTitracts  and  pur¬ 
chase  orders  which  have  not  been  Anally 
settled  between  the  Department  of 
Transportation  and  the  transferor, 
showing  the  contract  number,  the  name 
and  address  of  the  purchasing  office  in¬ 
volved,  the  total  dollar  value  of  each 
contract  as  amended,  and  the  balance 
remaining  impaid. 

(b)  A  format  for  .such  an  agreement 
which  shall  be  adapted  for  specifle  cases 
is  set  forth  below. 

Change  of  Name  Agreement 

This  Agreement,  entered  into  as  of  (date 
upon  which  the  change  of  name  became 
effective  pursuant  to  applicable  State  law) 

_ _  19 _ by  and  between  the  ABC 

Corporation  (formerly  the  XYZ  Corp.,  and 
hereinafter  sometimes  referred  to  as  the 
"contractor”),  a  corporation  duly  organized 
and  existing  under  the  laws  of  the  State 

of  _ _  and  the  United  States  of 

America,  represented  by  the  Department  of 
Transportation  (hereinafter  referred  to  as 
the  “Government”) . 

ArrrNESSETH 

1.  Whereas,  the  Government,  represented 
by  various  contracting  officers  of  (insert  ap¬ 
propriate  administrations,  and  OST  if  appro¬ 
priate)  of  the  Department  of  Transportation, 
has  entered  into  certain  contracts  and  pur¬ 
chase  orders  with  the  XYZ  Corp.,  [namely: 
_ 1  (or)  [as  set  forth  in  the  at¬ 
tached  list  marked  "Exhibit  A”  to  this  agree¬ 
ment  and  herein  IncorpiMwted  by  reference;  | 
and  the  term  “the  contracts”  as  hereinafter 
used  means  the  above  contracts  and  pur¬ 
chase  orders,  and  all  other  contracts  and 
purchase  orders,  including  modifications 
thereto,  entered  into  between  the  Govern¬ 
ment.  represented  by  various  contracting 
officers  within  the  Department  of  Transpor¬ 
tation,  and  the  contractor  (whether  or  not 
performance  and  payment  have  been  com¬ 
pleted  and  releases  executed,  if  the  Govern¬ 
ment  or  the  contractor  has  any  remaining 
rights,  duties,  or  obligations  thereunder); 

2.  Whereas,  the  XYZ  Corp.,  by  an  amend¬ 
ment  to  its  certificate  of  incorporation,  dated 

_ _  19--,  has  changed  its  corporate 

name  to  ABC  Corp.; 

3.  Whereas,  a  change  of  corporate  name 
only  is  accomplished  by  said  amendment, 
so  that  rights  and  obligations  of  the  Gov¬ 
ernment  and  of  the  contractor  under  the  con¬ 
tracts  are  unaffected  by  said  change;  and 

4.  Whereas,  there  has  been  filed  with  the 
Government  documentary  evidence  of  said 
change  in  corporate  name; 

Now,  therefore,  in  consideration  of  the 
premises,  the  parties  hereto  agree,  that  the 
contracts  covered  by  this  agreement  are 
hereby  amended  by  deleting  therefrom  the 
name  "XYZ  Corp.”  wherever  it  appears  in 
the  contracts  and  substituting  therefor  the 
name'  "ABC  Corp.”. 

In  witness  whereof,  each  of  the  parties 
hereto  has  executed  this  Agreement  as  of 
the  day  and  year  first  above  written. 

United  States  or  America 

By . 

Title . . . 

[  CORPORATE 

SEAL]  ABC  Corp. 

By . 

“Title . . 
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CERTIFICATE 

I, _ ,  certify  that  I  am 

the  Secretary  of  ABC  Corp.,  named  above; 

that  _  who  slgn^  this 

Agreement  on  behalf  of  said  corporation,  was 

then _ of  said  corporation;  and 

that  this  Agreement  was  duly  signed  for  and 
in  behalf  of  said  corporation  by  authority  of 
its  governing  body  and  is  within  the  scope  of 
its  corporate  powers. 

Witness  my  hand  and  seal  of  said  corpora¬ 
tion  this _ day  of _ _  19--. 

(  CORPORATE 

seal]  •  By  _ 

§  12—1.5103  Processing  novaiion  agree¬ 
ments  and  change  of  name  agree¬ 
ments. 

^a)  When  only  one  Administration  or 
the  Office  of  the  Secretary  of  Transpor¬ 
tation  has  outstanding  contracts  with 
the  contractor  or  contrEw;tors  seeking  a 
novation  or  change  of  name  agreement, 
the  documents  pertaining  thereto  shall 
be  forwarded  to  the  appropriate  ad¬ 
dressee  in  paragraph  (b)  of  this  section. 
This  addressee  may  authorize  the  pro¬ 
curing  activity  of  its  Administration  for 
OST)  having  the  largest  unsettled  (un¬ 
billed  plus  billed  but  impaid)  dollar  bal¬ 
ance  with  the  contractor  or  contractors 
to  process  and  execute  "the  agreement. 

(b)  When  more  than  one  Administra¬ 
tion  (including  OST)  has  outstanding 
contracts  with  the  contractor  or  con¬ 
tractors  seeking  a  novation  or  change  of 
name  agreement,  a  single  agreement 
covering  all  such  contracts  shall  be  exe¬ 
cuted  by  the  Administration  having  the 
largest  unsettled  (imbilled  plus  billed 
but  unpaid)  dollar  balance  with  the  con¬ 
tractor  or  contractors.  Such  agreements 
shall  be  executed  by  a  duly  authorized 
official  of  the  appropriate  office  listed 
herein. 

Federal  Aviation  Administration,  Director, 
Logistics  Service,  800  Independence  Ave¬ 
nue  SW.,  Washington,  DC  20590. 

Federal  Highway  Administration,  Director, 
Office  of  Administration,  400  7th  Street 
SW.,  Washington,  DC  20591. 

U.S.  Coast  Guard,  Commandant  (F) ,  400  7th 
Street  SW.,  Washington,  DC  20591. 

Federal  Railroad  Administrator,  Director,  Of¬ 
fice  of  Administration,  400  7th  Street  SW., 
Washington.  DC  20591. 

St.  Lawrence  Seaway  Development  Corpora¬ 
tion,  Administrative  Services  Officer,  800 
Independence  Avenue  SW.,  Washing;ton, 
DC  20590. 

Office  of  the  Secretary  of  Transportation,  Di¬ 
rector  of  Administrative  Operations,  400 
7th  Street  SW.,  Washington,  DC  20591. 
Urban  Mass  Transportation  Administration, 
Director  of  Administrative  Operations,  400 
7th  Street  SW.,  Washington,  DC  20591. 
National  Highway  Traffic  Safety  Administra¬ 
tion,  Director  of  Administration,  400  7th 
Street  SW.,  Washington,  DC  20591. 

(c)  The  Administration  processing  a 
proposed  novation  agreement  shall 
promptly  provide  notice  of  the  proposed 
agreement,  including  the  list  of  contracts 
as  required  by  §  12-1.5101  (b)  (2)  to  the 
other  Administrations  (and  OST,  if  ap¬ 
plicable)  having  contracts  with  the  con¬ 
tractor  or  contractors  concerned.  Such 
notice  shall  be  transmitted  to  the  ap¬ 
propriate  addressee  listed  in  i>aragraph 
(b)  of  this  section.  Within  30  days  after 
receipt  of  such  notice,  the  Administra- 
tion(s)  may  submit  comments  to  the 


processing  Administration,  which  com¬ 
ments  shall  be  considered  prior  to  exe¬ 
cution  of  the  proposed  agreement.  The 
absence  of  comment  from  an  Adminis¬ 
tration  within  30  days  after  its  receipt 
of  notice  of  a  proposed  novation  agree¬ 
ment  shall  be  construed  as  approval  by 
that  Administration.  When  only  a  single 
Administration  is  concerned,  the  pro¬ 
curing  activity  processing  a  proposed  no¬ 
vation  agreement  shall  give  similar  no¬ 
tice  of  it  to  all  other  interested  procuring 
activities  in  that  Administration. 

(d)  Where  substantial  alterations  or 
additions  to  the  formats  set  forth  in 
§§  12-1.5101  and  12-1.5102  are  considered 
appropriate  by  the  Administration  proc¬ 
essing  the  proposed  agreement,  that  Ad¬ 
ministration  shall  coordinate  the  agree¬ 
ment  with  the  other  Administrations 
prior  to  execution.  Any  objectiwi  shall 
be  resolved  before  the  agreement  is  exe¬ 
cuted. 

(e)  A  signed  copy  of  the  executed 
novation  agreement  or  change  of  name 
agreement  shall  be  forwarded  to  the 
contractor,  a  signed  copy  shall  be  re¬ 
tained  in  the  Administration  executing 
the  agreement,  and  where  more  than  one 
Administration  is  involved,  two  copies 
of  the  agreement  shall  be  distributed  to 
the  appropriate  addressee  listed  in  i>ara- 
graph  (b)  of  this  secticoi. 

(f )  After  execution  and  distribution  of 
an  agreement,  an  administrative  change 
(Standard  Form  30)  shall  be  prepared 
by  the  processing  activity  incorporating 
a  summary  of  the  agreement  and  attach¬ 
ing  thereto  a  complete  list  of  the  con¬ 
tracts  affected.  For  single  Administra¬ 
tion  agreements,  three  copies  of  the 
Standard  Form  30  shall  be  furnished  for 
each  contract  to  the  procuring  activities 
concerned,  and  for  multi-Administra- 
ticMi  agreements,  to  the  appropriate  ad¬ 
dressee  listed  in  paragraph  (b)  of  this 
section. 

Subpart  12-1.52 — Value  Engineering 
§  12-1.5201  Policy. 

(a)  Value  engineering  is  cwicemed 
with  the  elimination  or  modification  of 
anything  that  contributes  to  the  cost  of 
a  contract  item  or  task  but  is  not  neces¬ 
sary  for  needed  performance,  quality, 
maintainability,  reliability,  or  inter¬ 
changeability.  Specifically,  value  aigi- 
neering  as  contemplated  by  this  subpart 
constitutes  a  systematic  and  creative  ef¬ 
fort,  not  required  by  any  other  provisicm 
of  the  contract,  directed  toward  analyz¬ 
ing  each  contract  item  or  task  to  ensure 
that  its  essential  function  is  provided  at 
the  lowest  overall  cost.  Overall  cost  may 
include,  but  need  not  be  limited  to,  the 
costs  of  acquiring,  operating,  and  logisti- 
cally  supporting  an  item  or  system. 

(b)  In-order  to  realize  fully  the  cost 
reduction  potential  of  value  engineering, 
provisions  which  encourage  or  require 
value  engineering  shall  be  incorporated 
in  all  contracts,  including  letter  con¬ 
tracts,  of  sufficient  size  and  duration  to 
offer  reasonable  likelihood  for  cost  re¬ 
duction.  All  such  provisions  shall  offer 
the  contractor  a  share  in  cost  reductions 
ensuing  from  change  proposals  he  sub¬ 
mits  under  such  contracts.  To  realize 


the  cost  reduction  potential  of  value  engi¬ 
neering,  it  is  imperative  that  value  engi¬ 
neering  change  proposals  be  processed 
by  all  parties  as  exp^tiously  as  possible. 

§  12—1.5202  Value  engineering  inren- 
tives. 

§  12—1.5202—1  Description. 

(a)  A  Value  Engineering  Incentive 
clause  permits  the  contractor  to  share  in 
cost  reductions  that  ensue  from  change 
proposals  he  submits.  Many  types  of  con¬ 
tracts,  when  properly  used,  provide  the 
contractor  with  an  incentive  to  control 
and  reduce  costs  while  performing  within 
the  specifications  and  other  contract  re¬ 
quirements.  However,  the  practice  of  re¬ 
ducing  the  contract  price  (or  fee  in  the 
case  of  cost-reimbursement  type  con¬ 
tracts)  under  the  Changes  clause  tends 
to  discourage  contractors  from  submit¬ 
ting  cost  reduction  proposals  requiring 
a  change  to  the  specification  or  other 
contract  requirements  even  though  such 
proposals  could  be  beneficial  to  the  Gov¬ 
ernment.  The  objective  of  a  value  engi¬ 
neering  incentive  provision  is  to  en¬ 
courage  the  contractor  to  submit  such 
cost  reduction  proposals.  To  be  accepta¬ 
ble,  a  value  en^neering  change  proposal 
must  involve  some  change  in  the  contract 
specifications,  purchase  description,  or 
statement  of  work;  this  may  include  the 
elimination  or  modification  of  any  re¬ 
quirement  found  to  be  in  excess  of  actual 
needs  in  the  areas  of,  for  example,  design, 
components,  materials,  mat^al  proc¬ 
esses,  tolerances,  packaging  require¬ 
ments,  technical  data  requirements,  or 
testing  procedures  and  requirements,  and 
consequent  reduction  in  the  contract 
cost.  Furthermore,  even  when  the  con¬ 
tract  cost  may  be  increased,  the  incentive 
provisions  encourage  contractors  to  sub¬ 
mit  value  engineering  change  pr(^x>sals 
that  are  likely  to  lead  to  overall  savings 
resulting  from  significant  net  reductions 
in  collateral  costs  of  Government-fur¬ 
nished  property,  operational  require¬ 
ments  or  logistic  support  requirements. 

(b)  Value  engineering  proposals  which 
satisfy  the  above  requirements  shall  not 
be  rejected  on  the  ground  that  they  also 
involve  a  termination,  in  whole  or  in 
part,  of  cont^act  line  items;  moreover, 
the  cost  savings  resulting  from  such 
quantitative  reductions  shall  be  shared 
with  the  contractor.  On  the  other  hand, 
contractor  proposals  which  concern  the 
quantitative  requirements  of  the  Govern¬ 
ment  but  do  not  satisfy  the  above  criteria 
are  not  within  the  intent  of  the  value 
engineering  provisions,  and  the  contrac¬ 
tor  will  not  share,  imder  the  Value  Engi¬ 
neering  Incentive  clause,  in  savings  re¬ 
sulting  solely  from  such  quantitative 
proposals. 

(c)  In  all  cases,  the  contractor’s  share 
in  over-all  cost  savings  resulting,  from 
the  Government’s  acceptance  of  a  cost 
reduction  proposal  shall  be  determined  as 
provided  in  the  Value  Engineering  Incen¬ 
tive  clause. 

§  12-1.5202—2  Use  of  value  engineering 
incentive  clause. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  value  engineering 
incentive  clause  as  specified  in  §  12- 
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1.5207,  or  a  substantially  similar  clause, 
shall  be  included  in  ail  advertised  and 
negotiated  contracts  in  excess  of  $100,- 
000,  unless  it  is  determined  by  the  con¬ 
tracting  officer  that  the  value  engineer¬ 
ing  offers  no  potential  for  cost  reduction, 
as  for  example,  where  a  particular  con¬ 
tract  or  class  of  contracts  is  of  insuffi¬ 
cient  duration  to  allow  value  engineering 
proposals  to  be  processed,  or  where  the 
item  or  class  of  items  being  procured  is 
a  commercial  product  whose  design  and 
cost  are  primarliy  controlled  by  the  com¬ 
mercial  market. 

(b)  Normally,  a  value  engineering  in¬ 
centive  clause  shall  not  be  included  in 
contracts  for  architect-engineering,  re¬ 
search,  or  exploratory  development  un¬ 
less  the  contracting  officer  affirmatively 
deteimines  that  the  contract  has  a  clear 
potential  for  value  engineering  cost  re¬ 
ductions  and  that  a  value  engineering 
incentive  clause  will  provide  the  effective 
stimulus  to  the  contractor.  In  addition, 
with  the  exception  of  cost-plus-incen¬ 
tive  fee  contracts,  value  engineering  in¬ 
centive  provisions  shall  not  be  included 
in  cost-reimbursement  type  contracts. 

§  12—1.5202—3  Types  of  »iavings  to  Ih* 
shared  with  the  eontruetor. 

(a)  The  value  engineering  incentive 
provisions  discussed  in  this  subpart  pro¬ 
vide  for  contractor  participation  in  cost 
savings  realized  under  the  instant  con¬ 
tract,  i.e.,  the  contract  under  which  the 
value  engineering  change  proposal  was 
submitted,  as  a  result  of  the  contractor’s 
value  engineering  change  proposal  and 
for  his  participation  in  ascertainable  col¬ 
lateral  savings.  However,  the  greater  the 
financial  incentives  afforded  the  contrac¬ 
tor,  the  more  effective  his  value  engineer¬ 
ing  efforts  are  likely  to  be.  When  it  is 
anticipated  that  additional  requirements 
of  an  item  will  be  procured  in  the  future, 
consideration  should  be  given  for  con¬ 
tractor  participation  in  future  acquisi¬ 
tion  savings,  as  described  in  the  Armed 
Services  Procurement  Regulation  1-17. 

(b)  Instant  contract  savings: 

(1)  Every  value  engineering  clause 
shall  provide  for  contractor  participation 
in  cost  savings  realized  under  the  instant 
contract  as  a  result  of  the  contractor’s 
value  engineering  change  proposal. 

(2)  For  purposes  of  computing  the 
contractor’s  share  under  the  instant  con¬ 
tract  sharing  provisions  paragraph  (d) 
of  the  basic  clause  (see  §  12-1.5207-2), 
the  “instant  contract’’  shall  not  include 
any  supplemental  agreements  to  or  other 
modifications  of  the  instant  contract, 
executed  subsequent  to  the  acceptance  of 
the  particular  value  engineering  change 
proix)sal,  by  which  the  Government  in¬ 
creases  the  quantity  of  any  item  or  adds 
any  item,  nor  shali  it  include  any  exten¬ 
sion  of  the  instant  contract  by  exercise 
of  an  option  subsequent  to  acceptance  of 
the  proposal. 

(3)  Where  the  contract  involved  is  an 
estimated  requirements  or  other  indefi¬ 
nite  quantity  type  contract,  the  “instant 
contract”,  for  purposes  of  computing  the 
contractor’s  share  under  the  instant  con¬ 
tract  sharing  provisions  in  paragraph 
(d)  of  the  basic  claiise  shall  include  only 
those  orders  actually  placed  by  the  Gov¬ 


ernment  up  to  the  time  the  particular 
value  engineering  change  proposal  is 
accepted. 

(4)  With  respect  to  orders  placed  by 
the  Government  pursuant  to  a  basic 
ordering  agreement,  each  order  is  a 
separate  contract.  Accordingly,  for  pur¬ 
poses  of  determining  the  conti-actor’s 
share  under  the  instant  contract  sharing 
provisions  in  paragraph  (d)  of  the  basic 
clause,  the  “instant  contract”  shall  be  the 
order  under  which  the  particular 
value  engineering  change  proposal  is 
submitted. 

(5)  Where  the  contract  involved  is  a 
multiyear  contract,  the  Government  is 
contractually  bound  for  the  total  multi¬ 
year  quantity  (subject  to  cancellation). 
Accorffingly,  for  purposes  of  determining 
the  contractor’s  share  imder  the  instant 
contract  sharing  provisions  in  paragraph 
(d)  of  the  basic  clause,  the  “instant  con¬ 
tract”  shall  be  the  entire  contract  for  the 
total  multiyear  quantity. 

( 6 )  The  value  engineering  clauses  pro¬ 
vide  that  the  contractor  and  the  Gov¬ 
ernment  will  .share  in  the  cost  savings 
realized  on  the  “instant  contract”  as  a 
result  of  the  contractor’s  value  engineer¬ 
ing  change  proposal.  In  general,  the  cost 
savings  to  be  shared  will  be  determined 
by  subtracting  from  the  total  decrease 
in  contract  price  (or  target  cost)  the  sum 
of  (i)  the  contractor’s  costs  of  develop¬ 
ing  the  value  engineering  proposal,  inso¬ 
far  as  such  are  properly  direct  charges 
under  the  contract  involved  and  (ii)  the 
contractor’s  cost  of  implementing  the 
change.  For  purposes  of  the  above  de¬ 
termination.  deductible  development 
costs  will  normally  include  those  incurred 
after  the  contractor  has  identified  a 
specific  value  engineering  project.  De¬ 
velopmental  costs  shall  not  be  deductible 
where  they  are  otherwi.se  reimbursable 
under  the  contract  (i.e.,  directly  pur¬ 
suant  to  a  Program  Requirement  clau.se 
or  indirectly  through  overhead  ac¬ 
counts).  Implementation  costs  are  con¬ 
sidered  to  be  those  costs  of  incorporat¬ 
ing  a  change  which  are  incurred  after 
the  value  engineering  proposal  has  been 
accepted  by  the  Government. 

(7)  Where  the  contract  involved  is  a 
service  contract,  contractor  proposals 
which  eliminate,  modify,  or  substitute 
new  procedures  for  contractually  re¬ 
quired  work  procedures  shall  qualify  for 
instant  contract  savings  sharing.  Where 
the  sei-vice  contract  is  a  time  and  mate¬ 
rial  or  labor-hour  contract,  the  “effect 
of  the  proposal  on  the  contractor’s  cost 
of  performance.”  for  purposes  of  the  in¬ 
stant  contract  sharing  paragraph  (d)  of 
the  basic  clause,  shall  be  detennined  by 

(i)  multiplying  the  time  per  item  saved 
by  the  elimination,  modification,  or  sub¬ 
stitution  by  the  labor  hour  rate  agreed 
upon  for  the  workers  involved,  and  then 

(ii)  multiplying  the  result  by  the  num¬ 
ber  of  items  over  which  the  task  has 
been  deleted,  and  (hi)  taking  into  ac¬ 
count  in  the  usual  manner  the  contrac¬ 
tor’s  cost  of  developing  the  proposal  and 
of  implementing  the  change. 

(c)  Collateral  savings:  In  addition  to 
contractor  sharing  in  instant  contract 
savings,  the  value  engineering  clause 
normally  shall  proride  for  contractor 


participation  in  any  ascertainable  net 
reduction  in  the  Government’s  overall 
projected  costs  including  but  not  limited 
to  cost  of  operatiem,  maintenance,  lo¬ 
gistic  support,  and  Government-fur¬ 
nished  property,  where  such  collateral 
savings  result  from  the  change  proposal 
submitted  by  the  contractor.  This  addi¬ 
tional  incentive  enables  the  contractor 
to  share  in  collateral  savings  (less  any 
increase  in  acquisition  costs)  whether  or 
not  there  is  any  change  in  the  acquisi¬ 
tion  cost  of  the  item.  However,  when  the 
contracting  officer  determines  that  the 
item  or  class  of  items  being  procured 
offers  no  reasonable  potential  for  signif¬ 
icant  collateral  savings,  the  collateral 
savings  provision  may  be  omitted  from  a 
contract  or  class  of  contracts. 

§  12— 1. .5203  Perrentage  of  contrarlor 
sharing. 

(a)  'The  precise  extent  to  which  the 
contractor  should  share  savings  result¬ 
ing  from  decreases  in  his  cost  of  per¬ 
formance  and  in  future  acquisition  costs 
must  be  tailored  to  the  particular  pro¬ 
curement.  For  advertised  contracts,  the 
percentages  of  contractor  sharing  shall 
be  stated  in  the  Value  Engineering  In¬ 
centive  clause  in  the  invitation  for  bids. 
For  negotiated  contracts,  the  percentage 
of  contractor  sharing  shall  be  stated  in 
the  Value  Engineering  clause  in  the  re¬ 
quest  for  proposals,  although  the  per¬ 
centage  may  be  a  subject  of  negotiation 
prior  to  award.  In  two-step  formal  ad- 
vertlsing,  although  discussion  of  the  ap¬ 
propriate  percentages  of  contractor  shar¬ 
ing  is  permissible  in  connection  with  step 
one,  the  percentages  shall  be  specified  in 
the  Value  Engineering  Incentive  clause  in 
the  invitation  for  bids  that  is  issued  at 
the  beginning  of  step  two. 

(b)  In  firm  fixed-price  contracts,  fixed 
price  contracts  providing  for  escalation, 
and  fixed-price  contracts  providing  for 
prospective  redetermination,  the  con¬ 
tractor’s  share  in  the  cost  reduction  on 
the  instant  contract  normally  should  be 
50  percent  and  in  no  event  shall  be 
greater  than  75  percent:  however,  if  such 
contracts  are  not  awarded  on  the  basis 
of  adequate  price  competition,  a  con¬ 
tractor’s  share  of  less  than  50  percent 
may  be  appropriate.  In  an  incentive-type 
contract,  if  it  is  determined  that  costs 
and  savings  can  be  estimated  with  rea¬ 
sonable  accuracy,  the  contractor’s  shai*e 
may  be  as  much  as  50  percent:  if  costs 
and  savings  cannot  be  estimated  with 
reasonable  accuracy,  his  share  should  be 
in  accordance  with  the  maximum  overall 
cost  incentive  sharing  rate  of  the 
contract. 

(c)  When  a  collateral  savings  provi¬ 
sion  is  included  in  any  contract,  the  con¬ 
tractor’s  percentage  share  of  collateral 
savings  in  such  areas  as  Government- 
furnished  property  (other  than  Govern¬ 
ment-furnished  material  under  the  in¬ 
stant  contract),  operations,  and  logis¬ 
tics  support  shall  be  10  percent  of  pro¬ 
jected  savings  which  it  is  estimated  will 
accrue  to  the  Government  during  an 
average  or  typical  year’s  use  of  the  item 
incorporating  the  change.  ’The  contract¬ 
ing  officer’s  determination  of  the  amoimt 
of  projected  collateral  savings  shall  be 
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final  and  shail  not  be  subject  to  the  Dis¬ 
putes  clause.  With  respect  to  savings  due 
to  a  reduction  in  the  amount  of  Govern¬ 
ment-furnished  material  imder  the  in¬ 
stant  contract,  the  contractor’s  share 
shall  be  the  same  as  his  share  in  instant 
contract  savings. 

§  12—1.5204  Other  t'on»>idrratH>n«i. 

§  12—1.5204—1  Submission  of  identicul 
value  engineering  change  proposals 
under  more  than  one  ronirarl. 

Contractors  should  be  encouraged  to 
submit  cost  reduction  proposals  under 
any  of  their  contracts  where  the  likeli¬ 
hood  of  savings  is  present  even  though 
an  identical  proposal  may  have  been  ac¬ 
cepted  imder  another  contract  with  the 
contractor  or  another  contractor.  When 
identical  value  engineering  change  pro¬ 
posals  are  submitted  under  more  ^an 
one  contract  for  substantially  the  same 
items,  either  with  the  same  contractor  or 
with  different  ccmtractors,  and  both  are 
accepted,  the  value  engineering  clauses 
provide  tiiat  (a)  instant  contract  savings 
shall  be  paid  under  each  ccmtract  and 

(b)  collateral  savings  will  be  paid  only  to 
the  extent  provided  for  by  the  contract 
under  which  the  propKtsal  is  first  received 
by  the  contracting  officer  and  not  pur¬ 
suant  to  the  other  contract. 

§  12—1.5204—2  Revision  of  perftM-manoe 
incentive  provisions. 

When  a  value  engineering  clause  is  to 
be  included  in  a  contract  that  will  also 
include  performance  incentives,  the  con¬ 
tract  shall  include  an  appropriate  pro¬ 
vision  to  permit  equitable  revisions  to  the 
performance  incentive  provisions  in  the 
event  that  a  cost  reduction  proposal  is 
accepted  and  utilized  which  substantially 
affects  the  basis  for  computing  the  per¬ 
formance  incentive. 

§  12—1.5204—3  Cost  allowability. 

(a)  General.  Since  the  Value  Engi¬ 
neering  Incentive  clause  does  not  require 
the  ccmtractor  to  perform  value  engi¬ 
neering,  the  inclusion  of  such  a  clause 
should  not  in  itself  increase  costs  to  the 
Government. 

(b)  Cost-type  contracts.  In  accord¬ 
ance  with  paragraph  (a)  of  this  section, 
value  engineering  shall  not  be  allowed  as 
a  direct  charge  against  cost-type  con¬ 
tracts  containing  the  Incentive  clause. 
The  cost  of  value  engineering  is  an  al¬ 
lowable  indirect  charge  to  the  extent 
that,  under  FPR  Part  1-15,  it  is  reason¬ 
able  in  the  conduct  of  the  contractor’s 
business  as  a  wnole  and  allocable  to  the 
particular  contract. 

(c)  Negotiated  fixed-price  type  con¬ 
tract.  With  respect  to  negotiated  fixed- 
price  type  contracts,  the  normal  price 
negotiation  policies  and  techniques  in 
FPR  Subpart  1-3.8  shall  be  followed  in 
determining  whether  and  to  what  ex¬ 
tent  the  cost  of  value  engineering  may 
be  included  in  the  contract  price. 

(d)  Developmental  costs.  Notwith¬ 
standing  the  provisions  of  paragraphs 
(b)  and  (c)  of  this  section,  develop¬ 
mental  costs  of  successful  value  engi¬ 
neering  proposals  shall  be  deductible 
from  over-all  cost  savings  in  accordance 


with  §  12-1.5202-3cb)  (6)  and  the  provi¬ 
sions  of  the  applicable  instant  contract 
sharing  provision  in  §  12-1.5207-2. 

§  12—1.5204 — 4  Effoct  of  value  engineer* 
ing  payments. 

The  sharing  of  cost  savings  with  a  con¬ 
tractor  under  a  value  engineering  incen¬ 
tive  constitutes  payment  for  services 
rendered  and  does  not  constitute  profit 
or  fee  for  purposes  of  the  statutory  limi¬ 
tations  imposed  by  10  U.S.C.  2306(d)  or 
41  U.S.C.  254(b). 

§  12—1.5205  Evaluation  and  areeptanet . 

(a)  The  expteditious  processing  of, 
evaluation  of,  and  determination  as  to 
the  acceptability  of  any  value  engineer¬ 
ing  change  proposal  under  a  CMitract 
shall  be  the  responsibility  of  the  con¬ 
tracting  officer,  whose  decision  shall  be 
final  and  shall  not  be  subject  tc  the  Dis¬ 
putes  clause  of  the  contract. 

(b)  When  it  is  determined  that  accept¬ 
ance  of  a  value  engineering  change  pro¬ 
posal  will  result  in  overall  cost  reduction 
to  the  Government,  the  contracting  offi¬ 
cer  shall  accept  the  priqjosal  by  giving 
the  contractor  \;iTitten  notice  thereof  re¬ 
citing  acceptance  pursuant  to  the  value 
engineering  clause.  Where  performance 
imder  the  contract  has  not  yet  been  com¬ 
pleted  and  application  of  the  proposed 
changes  to  the  remaining  performance  is 
advisable  and  appropriate,  the  written 
notice  of  acceptance  may  be  given  by 
issuance  of  a  change  order. 

(c)  Before  accepting  a  cost  reduction 
proposal  under  a  value  engineering 
clause  providing  for  contractor  sharing 
in  collateral  savings,  the  contracting  offi¬ 
cer  must  make  sure  that  sufficient  funds 
are  available  for  expenditure  under  the 
instant  contract  to  cover  any  increase  in 
the  contract  price  which  will  result  from 
such  acceptance.  When  necessary,  the 
contract  under  which  the  proposal  was 
accepted  shall  be  modified  to  provide 
funds  sufficient  to  cover  the  savings 
sharing  payments  to  the  contractor. 

§  12—1.5206  Vnluo  cngiiiorring  program 
rr<iuironient. 

In  selected  instances,  a  Value  Engineer¬ 
ing  Program  Requirement  clause  may  be 
considered  more  appropriate  than  a 
Value  Engineering  Incentive  clause.  A 
Value  Biiglneering  Program  Requirement 
clause  obligates  the  contractor  to  engage 
in  value  engineering  of  the  scope  and  at 
the  level  of  effort  required  by  the  Govern¬ 
ment  as  an  item  of  woili  in  the  contract 
schedule.  'Die  principal  reason  for  requir¬ 
ing  a  value  engineering  program  is  to  get 
early  results  (i.e.,  in  the  initial  stages  of 
design,  development,  or  production),  so 
that  specifications,  drawings,  and  pro- 
ductiem  methods  will  reflect  the  full 
benefit  of  value  engineering.  The  value 
engineering  program  requirement  is  set 
forth  in  the  contract  schedule  as  a  sep¬ 
arately  priced  line  item.  Since  under  the 
value  engineering  program  requirement, 
as  contrasted  to  the  value  of  engineering 
incentive  clause,  the  Government  is  obli¬ 
gated  to  pay  for  value  engineering  effoi-t 
whether  or  not  acceptable  value  engi¬ 
neering  proposals  result,  this  method 
should  be  used  with  discretion.  Detailed 


procedures  and  an  ai^ropriate  clause 
may  be  found  in  Armed  Service  Procure¬ 
ment  Regidation  1-17. 

§  12—1.5207  Value  engineering  inreii- 
live  clause. 

The  appropriate  form  of  the  basic 
clause  in  §  12-1.5207-1  or  a  substantially 
similar  clause  shall  be  used,  with  the  ap¬ 
propriate  instant  contract  sharing  pro¬ 
vision  from  §  12-1.5207-2. 

§  12—1.5207—1  Tlie  basic  clauhc. 

Value  Engineering  Incentive 

(a)  (1)  This  clause  applies  to  those  cost 
reduction  proposals  Initiated  and  developed 
by  the  Contractor  for  changing  the  drawings, 
designs,  specifications,  cm:  other  requirements 
of  this  (xmtract.  This  clause  does  not,  how¬ 
ever.  apply  to  any  such  proposal  unless  it 
is  identified  by  the  Contractor,  at  the  time 
of  its  submission  to  the  Contracting  Officer, 
as  a  proposal  submitted  pursuant  to  this 
clause. 

(2)  The  (»)st  reduction  proposals  contem¬ 
plated  are  those  that: 

(I)  Would  require,  in  order  to  be  applied 
to  this  contract,  a  change  to  this  contract; 
and 

(II)  Would  result  in  savings  to  the  Gov¬ 
ernment  by  providing; 

(A)  A  decrease  in  the  cost  of  performance 
of  this  cxmtract,  without  impairing  any  of 
the  Items’  essential  fimctlons  and  character¬ 
istics  sucm  as  service  of  life,  reliability,  econ¬ 
omy  of  operation,  ease  of  maintenance,  and 
necessary  standardized  features,  or 

(B)  Items,  regardless  of  the  acquisition 
cost,  producing  a  net  reduction  In  the  cost 
of  Government-furnished  property,  (^ra¬ 
tions,  maintenance,  or  other  areas  which 
exceeds  any  Increased  acquisition  cost,  with¬ 
out  Inqialring  any  of  the  Items’  essential 
functions  and  characteristics. 

(b)  As  a  minimum,  the  following  Informa¬ 
tion  shall  be  submitted  by  the  Contractor 
with  each  proposal: 

(i)  A  description  of  the  difference  between 
the  existing  contract  requirement  and  the 
proposed  change,  and  the  comparative  ad¬ 
vantages  and  disadvantages  of  each; 

(il)  An  itemization  of  the  requirements  of 
the  contract  which  must  be  changed  If  the 
proposal  Is  adopted,  and  a  recommendation 
as  to  how  to  make  each  such  change  (e.g., 
a  suggested  revision); 

(ill)  An  estimate  of  the  reduction  in  per¬ 
formance  costs.  If  any,  that  will  result  from 
adoption  of  the  proposal,  taking  Into  account 
the  costs  of  development  and  implementa¬ 
tion  by  the  Contractor  (including  any 
amount  attributable  to  subcontracts  In  ac¬ 
cordance  with  paragraph  (e)  below)  and  the 
basis  for  the  estimate; 

(Iv)  a  prediction  of  any  effects  the  pro¬ 
posed  change  would  have  on  collateral  costs 
to  the  Government  such  as  Government- 
furnished  property  costs,  costs  of  related 
items,  and  costs  of  maintenance  and 
operation; 

(V)  a  statement  of  the  time  by  which  a 
change  order  adopting  the  proposal  must  be 
Issued  so  as  to  obtain  the  maximum  cost 
reduction  during  the  remainder  of  this  con¬ 
tract,  noting  any  effect  on  the  contract  com¬ 
pletion  time  ex’  delivery  schedule;  and 

(vl)  the  dates  of  any  previous  submissions 
of  the  proposal,  the  numbers  of  the  Govern¬ 
ment  contracts  under  which  submitted,  and 
the  previous  actions  by  the  Government,  if 
known. 

(c)  (1)  Cost  reduction  proposals  shall  be 
submitted  to  the  (Contracting  Officer.  Cost 
reduction  proposals  shall  be  processed  ex¬ 
peditiously;  however,  the  Government  shall 
not  be  liable  for  any  delay  in  acting  upon 
any  proposal  submitted  pursuant  to  this 
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clause.  The  Contractor  does  have  the  right 
to  withdraw,  In  whole  or  In  part,  any  value 
engineering  change  proposal  not  accepted  by 
the  Government  within  the  period  specified 
In  the  proposal.  The  decision  ot  the  Con¬ 
tracting  Officer  as  to  the  acceptance  of  any 
such  proposal  under  this  contract  shall  be 
final  and  shall  not  be  subject  to  the  "Dis¬ 
putes"  clause  of  this  contract. 

(2)  The  Contracting  Officer  may  accept. 
In  whole  or  In  part,  before  performance  has 
been  completed  under  this  contract,  any  cost 
reduction  proposal  submitted  pursuant  to 
this  clause  by  giving  the  Contractor  written 
notice  thereof  reciting  acceptance  under  this 
clause.  This  written  notice  may  be  given  by 
Issuance  of  a  change  order  to  this  contract. 
Unless  and  until  a  change  order  or  other 
contract  modification  applies  a  value  engi¬ 
neering  change  proposal  to  this  contract,  the 
Contractor  shall  remain  obligated  to  perform 
In  accordance  with  the  terms  of  the  existing 
contract. 

(3)  If  a  cost  reduction  proposal  submitted 
pursuant  to  this  clause  Is  accepted  by  the 
Government,  the  Contractor  Is  entitled  to 
share  in  instant  contract  savings  and  collat¬ 
eral  savings,  not  as  alternatives,  but  rather 
to  the  full  extent  provided  for  in  this  clause. 

(4)  Contract  modifications  made  as  a  re¬ 
sult  of  this  clause  will  state  that  they  are 
made  pursuant  to  it. 

(d)  [Insert  the  anpronrlate  Instant  con¬ 
tract  sharing  provision  from  12-1.6207-2.1 

(e)  The  Contractor  will  use  his  best  efforts 
to  Include  aopropriate  value  engineering  ar¬ 
rangements  In  any  subcontract  which.  In  the 
Judgment  of  the  Contractor,  Is  of  such  a 
size  and  nature  as  to  offer  reasonable  likeli¬ 
hood  of  value  engineering  cost  reductions. 
For  the  purpose  of  computing  any  equitable 
adjustment  In  the  c'^ntra'’t  nrlce  ^mder  para¬ 
graph  (d)  above,  the  Contractor’s  cost  of 
development  and  Implementation  of  a  cost 
deduction  proposal  which  Is  accented  under 
this  contract  shall  be  deemed  to  hiclnde  any 
development  and  Implementation  costs  of  a 
subcontractor  and  any  value  engineering  In¬ 
centive  payments  to  a  subcontractor,  or  cost 
reduction  share  accruing  to  a  subcontactor, 
which  clearly  pertain  to  such  proposal  and 
which  are  Incurred,  na'd.  or  accriied  In  the 
performance  of  a  subcontract  under  this 
contract. 

(f)  (1)  In  the  event  that  an  accepted  cost 
reduction  proposal  results  In  a  projected  net 
reduction  In  ascertainable  costs  In  such  areas 
as  Government-furnished  propertv  (other 
than  Government-furnished  material  under 
this  contract),  operations,  or  logistic  support 
which  exceeds  any  Increase  In  acquisition 
cost,  the  contract  price  or  fee.  as  applicable, 
shall  be  Increased  bv  ten  percent  (10%)  of 
the  projected  net  reduction  in  ascertainable 
collateral  costs,  l.e..  collateral  savings,  esti¬ 
mated  to  accrue  to  the  Government  during 
an  average  or  typical  year  of  use  of  the  Item 
In  which  the  change  is  Incorporated.  The 
determination  of  the  amount  of  collateral 
savings.  If  any,  will  be  made  solely  by  the 
Government  and  shall  not  he  subject  to  the 
"Disputes"  clause  of  this  contract. 

(2)  In  the  event  that  an  accepted  cost 
reduction  proposal  results  In  a  net  reduction 
In  the  amount  of  Government-furnished  ma¬ 
terial  under  this  contract.  Involving  savings 
to  the  Government  In  excess  of  any  Increase 
In  cost  of  performance  of  this  contract,  then 
In  addition  to  any  adjtistment  made  pursu¬ 
ant  to  the  "Changes”  clatise  by  reason  of 
such  Increase,  the  contract  price  or  fee.  as 
applicable,  shall  be  Increased  by _ per¬ 
cent  ( - %)'  of  the  net  savings  esti¬ 

mated  to  accrue  to  the  Government  in  the 


>  Insert  the  appropriate  percentage,  i.e.,  the 
Contractor's  share,  as  determined  for  instant 
contract  sharing  under  paragraph  (d). 
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acquisition  of  the  Items  under  this  contract. 
If  the  proposal  results  in  a  decrease  in  the 
cost  of  performance  as  well  as  a  net  reduc¬ 
tion  in  the  amount  of  Government-furnished 
material  under  this  contract,  an  appropriate 
adjustment  in  the  contract  price  shall  be 
made  pursuant  to  paragraph  (d)  in  addition 
to  the  adjustment  provided  for  by  this 
paragraph  (f). 

(g)  (1)  A  cosU  reduction  proposal  Identi¬ 
cal  to  one  submitted  under  any  other  con¬ 
tract  with  the  Contractor  or  another  con¬ 
tractor  may  also  be  submitted  under  this 
contract. 

(2)  If  the  Contractor  submits  under  this 
clause  a  proposal  which  is  identical  to  one 
previously  received  by  the  Contracting  Offi¬ 
cer  under  a  different  contract  with  the  Con¬ 
tractor  or  another  Contractor  for  substan¬ 
tially  the  same  items  and  both  proposals  are 
accepted  by  the  Government,  the  Contractor 
shall  share  Instant  contract  savings  realized 
under  this  contract,  pursuant  to  paragraph 
(d)  of  this  clause. 

(h)  The  Contractor  may  restrict  the  Gov¬ 
ernment’s  right  to  use  any  sheet  of  a  value 
engineering  proposal  or  of  the  supporting 
data,  submitted  pursuant  to  this  clause,  in 
accordance  with  the  terms  of  the  following 
legend  if  it  is  marked  on  such  sheet: 

This  data  furnished  pursuant  to  the  Value 

Engineering  clause  of  contract _ 

shall  not  be  disclosed  outside  the  Govern¬ 
ment,  or  duplicated,  used,  or  disclosed,  in 
whole  or  In  part,  for  any  purpose  other  than 
to  evaluate  a  value  engineering  proposal  sub¬ 
mitted  under  said  clause.  This  restriction 
does  not  limit  the  Government’s  right  to 
use  information  contained  In  this  data  If  It 
Is  or  has  been  obtained,  or  Is  otherwise  avail¬ 
able,  from  the  Contractor  or  another  source, 
without  limitations.  If  such  a  proposal  is 
accepted  by  the  Government  under  said 
contract  after  the  use  of  this  data  in  such 
an  evaluation,  the  Government  shall  have 
the  right  to  duplicate,  use.  and  disclose  any 
data  reasonably  necessary  to  the  full  utiliza¬ 
tion  of  such  proposal  as  accepted,  in  any 
manner  and  for  any  purpose  whatsoever,  and 
have  others  so  do. 

In  the  event  of  acceptance  of  a  value  engi¬ 
neering  proposal,  the  (Contractor  hereby 
grants  to  the  Government  aU.  rights  to  use, 
duplicate  or  disclose.  In  whole  or  in  part, 
in  any  manner  and  for  any  purpose  whatso¬ 
ever,  and  to  have  or  permit  others  to  do  so. 
any  data  reasonably  necessary  to  fully  utilize 
such  proposal. 

(1)  (1)  For  purposes  of  sharing  under 
paragraph  (d)  above,  the  term  "instant  con¬ 
tract"  shall  not  Include  any  supplemental 
agreements  to  or  other  modifications  of  the 
Instant  contract,  executed  subsequent  to  ac¬ 
ceptance  of  the  particular  value  engineering 
change  proposal,  by  which  the  Government 
increases  the  quantity  of  any  Item  or  adds 
any  Item,  nor  shall  it  include  any  extension 
of  the  instant  contract  through  exercise  of 
an  option  (if  any)  provided  under  this  con¬ 
tract  after  acceptance  of  the  proposal. 

(2)  If  this  contract  is  an  estimated  re¬ 
quirement  or  other  indefinite  quantity  type 
contract,  the  term  "instant  contract”  for 
purposes  of  sharing  under  paragraph  (d) 
above  shall  Include  only  those  orders  actually 
placed  by  the  Government  up  to  the  time 
the  particular  value  engineering  change 
proposal  Is  accepted. 

(3)  If  this  clause  is  Included  In  a  basic 
ordering  agreement,  the  "Instant  contract” 
for  purposes  of  sharing  under  paragraph  (d) 
above  shall  be  the  order  under  which  the 
particular  value  engineering  change  proposal 
Is  submitted. 

(4)  If  this  contract  Is  a  multiyear  contract, 
the  "instant  contract”  shall  be  the  entire 
contract  for  the  total  multiyear  quantity. 
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§  12—1.5207—2  Instant  contract  sharing 
provisions  (clause  paragraph  (d)). 

The  appropriate  one  of  the  instant  con¬ 
tract  sharing  provisions  in  paragraphs 
(a)  through  (d)  of  this  section  shall  be 
inserted  as  paragraph  (d)  of  the  Value 
Engineering  Incentive  clause. 

(a)  Firm  fixed-price  contracts  and 
fixed-price  contracts  providing  for  esca¬ 
lation.  Insert  the  following  as  paragraph 
(d)  of  the  Value  Engineering  Incentive 
clause  in  §  12-1.5207-1. 

(d)  If  a  cost  reduction  proposal  submitted 
pursuant  to  this  clause  is  accepted  and  ap¬ 
plied  to  this  contract,  an  equitable  adjust¬ 
ment  In  the  contract  price  and  In  any  other 
affected  provisions  of  this  contract  shall  be 
made  In  accordance  with  this  clause  and  the 
"Termination  for  Convenience,”  "Changes,” 
or  other  applicable  clause 'of  this  contract. 
The  equitable  adjustment  shall  be  estab¬ 
lished  by  determining  the  effect  of  the  pro¬ 
posal  on  the  Contractor’s  cost  of  perform¬ 
ance,  taking  Into  account  the  Contractor’s 
cost  of  developing  the  proposal.  Insofar  as 
such  Is  properly  a  direct  charge  not  otherwise 
reimbursed  under  this  contract,  and  the  Con¬ 
tractor’s  cost  of  Implementing  the  change 
(including  any  amount  attributable  to  sub¬ 
contracts  in  accordance  with  paragraph  (e) 
below) .  When  the  cost  of  performance  of  this 
contract  Is  decreased  as  a  result  of  the 
change,  the  contract  price  shall  be  reduced 
by  the  following  amount:  the  total  estimated 
decrease  In  the  Contractor’s  cost  of  perform¬ 
ance  less _ percent  ( _ %)i  of  the 

difference  Isetween  the  amount  of  such  total 
estimated  decrease  and  any  net  increase  in 
ascertainable  collateral  costs  to  the  Govern¬ 
ment  which  must  reasonably  be  Incurred 
as  a  result  of  application  of  the  cost  reduc¬ 
tion  proposal  to  this  contract.  When  the 
cost  of  performance  of  this  contract  Is  in¬ 
creased  as  a  result  of  the  change,  the  equit¬ 
able  adjustment  Increasing  the  contract 
price  shall  be  in  accordance  with  the 
“Changes”  clause  rather  than  under  this 
clause,  but  the  resulting  contract  modifica¬ 
tion  shall  state  that  It  Is  made  pursuant  to 
this  clause. 

(b)  Fixed-price  contracts  providing 
for  prospective  price  redetermination.  In¬ 
sert  the  following  as  paragraph  (d)  of 
the  Value  Engineering  Incentive  clause 
in  §  12-1.5207-1. 

(d)  If  a  cost  reduction  proposal  submitted 
pursuant  to  this  clause  is  accepted  and  ap¬ 
plied  to  this  contract,  an  equitable  adjust¬ 
ment  in  the  contract  price  and  In  any  other 
affected  provisions  of  this  contract  shall  be 
made  in  accordance  with  this  clause  and  the 
"Termination  for  Convenience”,  "Changes”, 
or  other  applicable  clause  of  this  contract. 
The  equitable  adjustment  shall  be  estab¬ 
lished  by  determining  the  effect  of  the  pro¬ 
posal  on  the  Contractor’s  cost  of  perform¬ 
ance,  taking  Into  account  the  Contractor’s 
cost  of  developing  the  proposal,  insofar 
as  such  Is  properly  a  direct  charge  not 
otherwise  reimbursed  under  this  contract 
and  the  Contractor’s  cost  of  Implement¬ 
ing  the  change  (Including  any  amount  at¬ 
tributable  to  subcontracts  In  accordance  with 
paragraph  (e)  below).  When  the  cost  of  per¬ 
formance  of  this  contract  Is  decreased  as  a 
result  of  the  change,  the  contract  price  shall 
be  reduced  by  the  following  amount:  the 
total  estimated  decrease  In  the  Contractor’s 
cost  of  performance  attributable  to  the  pe¬ 
riod  for  which  the  price  has  been  established, 
less - percent  ( _ %)<  of  the  dif¬ 

ference  between  the  amount  of  such  total 
estimated  decrease  and  any  net  increase  In 
ascertainable  collateral  costs  to  the  Govern¬ 
ment  which  must  reasonably  be  Incurred  as 
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a  result  of  application  of  the  cost  reduction 
proposal  to  this  contract;  then  In  any  re- 
determinatlon  of  price,  under  the  "Price  Re- 
determination”  clause  of  this  contract,  having 
an  effective  date  subsequent  to  the  effective 
date  of  any  change  order  or  notice  of  partial 
termination  Issued  pursuant  to  this  clause, 
the  redetermination  price  shall  not  be  re¬ 
duced  as  a  consequence  of  such  change  order 
cr  notice  of  partial  termination  by  more  than 

_ percent  ( _ %)  =  of  the  estimated 

decrease  In  that  part  of  the  Contractor’s  cost 
of  performance  which  Is  attributable  to  the 
pertinent  price  redetermlnatlon  p>erlod. 
When  the  cost  of  performance  of  this  con¬ 
tract  Is  Increased  as  a  result  of  the  change, 
the  equitable  adjustment  increasing  the  con¬ 
tract  price  shall  be  in  accordance  with  the 
‘‘Changes’’  clause  rather  than  under  this 
clause,  but  the  resulting  contract  modlffca- 
tion  shall  state  that  It  is  made  pursuant  to 
this  clause. 

(c)  Fixed-price  incentive  (firm  target) 
contracts.  Insert  the  following  as  para- 
grarh  (d)  of  the  Value  Engineering  In¬ 
centive  clause  in  §  12-1.5207-1. 

(dl  If  a  cost  reduction  proposal  submitted 
pursuant  to  this  clause  and  affecting  any  of 
the  Items  dlscrlbed  In  paragraph  (a)  of  the 
"Incentive  Price  Revision  (Firm  Target)” 
clause  of  this  contract  Is  accepted  and  ap¬ 
plied  to  this  contract,  an  equitable  adjust¬ 
ment  In  the  total  target  price  of  such  Items 
and  In  any  other  affected  provisions  of  this 
contract  shall  be  made  in  accordance  with 
this  clause  and  the  ‘"Termination  for  Con¬ 
venience,”  “Changes”  or  other  applicable 
clause  of  this  contract.  The  equitable  adjust¬ 
ment  In  such  total  target  price  shall  be  es¬ 
tablished  by  determining  the  effect  of  the 
proposal  on  the  Contractor’s  cost  of  perform¬ 
ance  taking  into  account  the  Contractor’s 
cost  of  developing  the  proposal.  Insofar  as 
such  Is  properly  a  direct  charge  not  other- 
vdse  reimbursed  under  this  contract,  and  the 
Contractor’s  cost  of  Implementing  the  change 
(including  any  amount  attributable  to  sub¬ 
contracts  In  accordance  with  paragraph  (e) 
below) .  When  the  cost  of  performance  of 
this  contract  Is  decreased  as  a  result  of  the 
change,  (1)  the  total  target  cost  of  the  af¬ 
fected  items  shall  be  reduced  by  the  full 
amount  of  the  total  estimated  decrease  In 
the  Contractor’s  cost  of  performance, 

(II)  the  total  target  profit  relating  to  such 

Items  shall  be  Increased  by _ percent 

( _ %)'  of  the  difference  between  the 

total  estimated  decrease  and  any  net  in¬ 
crease  in  ascertainable  collateral  costs  to  the 
Government  which  must  reasonably  be  in¬ 
curred  as  a  result  of  application  of  the  cost 
reduction  proposal  to  this  contract,  and 

(III)  the  maximum  dollar  limit  on  the  total 
final  price  of  such  items  shall  be  decreased 

by _ I>ercent  ( _ rc)®  of  the  total 

estimated  decrease.  When  the  cost  of  per¬ 
formance  of  this  contract  is  increased  as  a 
result  of  the  change,  the  equitable  adjust¬ 
ment  Increasing  the  contract  price  shall  be 
in  accordance  with  the  “Changes”  clause 
rather  than  under  this  clause,  but  the  result¬ 
ing  contract  modification  will  state  that  It  Is 
made  pursuant  to  this  clause. 

(d)  Cost-plus-incentive-fee  contracts. 
Insert  the  following  as  paragraph  (d)  of 
the  Value  Engineering  Incentive  clause 
in  5  12-1.5207-1. 

(d)  If  a  cost  reduction  proposal  submitted 
pursuant  to  this  claiise  Is  accepted  and  ap¬ 
plied  to  this  contract,  an  equitable  adjust- 


>  Insert  the  appropriate  percentage,  i.e.,  the 
ccntractor’s  share  (see  12-1.5203). 

=  Insert  the  appropriate  percentage,  I.e.,  the 
Gtovernment’s  share  (see  12-1.6203). 


ment  In  target  cost  and  fee  and  in  any  other 
affected  provisions  of  this  contract  shall  be 
made  in  accordance  with  this  clause  and 
the  “Termination.”  “Changes,”  or  other  ap¬ 
plicable  clause  of  this  contract.  The  equitable 
adjustment  shall  be  established  by  deter¬ 
mining  the  effect  of  the  proposal  on  the 
Contractor’s  cost  of  performance,  taking  into 
account  the  Contractor’s  cost  of  developing 
tlie  proposal,  insofar  as  such  Is  properly  a 
direct  charge  not  otherwise  reimbursed  under 
this  contract,  and  the  Contractor’s  cost  of 
Implementing  the  change  (including  any 
amount  attributable  to  subcontracts  in  ac¬ 
cordance  with  paragraph  (e)  below).  When 
the  cost  of  performance  of  this  contract  Is 
decreased  as  a  result  of  the  change,  the  target 
cost  shall  be  reduced  by  the  full  amount  of 
the  total  estimated  decrease  in  the  Con¬ 
tractor’s  cost  of  performance,  and  the  minl- 
miun  target,  maximum  fees  shall  be  increased 
by - percent  ( _ %)*of  the  differ¬ 

ence  between  the  total  estimated  decrease 
In  the  Contractor’s  cost  of  performance  and 
any  net  Increase  In  ascertainable  collateral 
costs  to  the  Government  which  must  reason¬ 
ably  be  Incurred  as  a  result  of  application 
of  the  cost  reduction  proposal  to  this  con¬ 
tract.  When  the  cost  of  performance  of  the 
contract  Is  increased  as  a  result  of  the 
change,  the  equitable  adjustment  shall  be 
In  accordance  with  the  “Changes”  clause 
rather  than  under  this  clause,  but  the  result¬ 
ing  contract  modification  shall  state  that  it 
Is  made  pursuant  to  this  clause. 

§12—1.5207—3  Exclusion  of  collalcml 
savings  provisions. 

Where  the  contracting  officer  has  de¬ 
termined  that  the  item  or  class  of  items 
being  procured  offers  no  reasonable  po¬ 
tential  for  significant  collateral  savings, 
the  Value  Engineemg  Incentive  clause  In 
5  12-1.5207-1  shall  be  modified  by  delet¬ 
ing  subparagraph  (a)  (2)  (ii)  (B) ,  (c)  (3) , 
and  paragraph  (f)  thereof  and  the  ap¬ 
propriate  paragraph  (d)  thereof  shall 
be  modified  by  deleting  the  last  sentence. 

Subpart  12—1.53 — Voluntary  Refunds 

§  12-1.5301  General. 

A  voluntary  refund  is  a  payment  or 
credit,  not  required  by  any  contractual 
or  other  legal  obligation,  made  to  the 
Government  by  a  contractor  or  subcon¬ 
tractor  either  as  a  payment  or  as  an  ad¬ 
justment  under  one  or  more  contracts  or 
subcontracts.  It  may  be  imsolicited  or  it 
may  be  made  in  response  to  a  request  by 
the  Government.  Where  it  is  desired  to 
solicit  a  voluntary  refund  from  a  subcon¬ 
tractor,  the  prime  contractor  should  be 
encouraged  to  facilitate  the  making  of 
such  refund.  In  deciding  whether  to 
solicit  a  voluntary  refimd  or  to  accept  an 
unsolicited  refund,  the  contracting  officer 
shall  ask  legal  counsel  to  review  the  con¬ 
tract  or  contracts  and  all  data  relevant 
thereto  to  determine  whether  the  Gov¬ 
ernment’s  rights  would  be  jeopardized  or 
impaired  by  the  contracting  officer’s  pro¬ 
posed  action. 

§  12—1.5302  .S<ilicited  refunds. 

Voluntary  refunds  may  be  requested 
during  or  after  contract  performance. 
They  shall  be  requested  only  when  it  is 
considered  that  the  Government  was 
overcharged  under  a  c<»itract  or  was 
inadequately  compensated  for  the  use  of 
Government-owned  property,  or  in  the 


disposition  of  contractor  inventory,  and 
retention  by  the  contractor  or  subcon¬ 
tractor  of  the  amount  in  question  would 
be  contrary  to  good  conscience  and 
equity.  Generally,  retention  by  the  con¬ 
tractor  or  subcontractor  shall  not  be  con¬ 
sidered  contrary  to  good  conscience  and 
equity,  and  thus  a  voluntary  refund  shall 
not  be  requested  imless  the  overcharged 
or  inadequate  compensation  was  due,  at 
least  in  part,  to  the  fault  of  the  con¬ 
tractor  or  subcontractor.  The  decision  to 
solicit  a  voluntary  refund  shall  be  made 
by  the  head  of  the  procuring  activity. 

§  12—1.5303  Diiipoaition  of  voluntary 
refuncLs. 

(a)  If  a  refund  is  offered  prior  to  final 
payment,  it  is  preferable  that  the  con¬ 
tract  price  be  appropriately  modified  to 
refiect  the  refimd.  In  such  a  case,  the 
amount  of  the  refund  shall  be  credited  to 
the  applicable  appropriation  cited  in  the 
contract. 

(b)  In  cases  where  the  refund  is  to  be 
made  by  check  rather  than  by  an  adjust¬ 
ment  in  the  contract  price,  the  check 
shall  be  made  payable  to  the  Treasurer 
of  the  United  States,  and  shall  be  for- 
wardijd  in  accordance  with  the  proce¬ 
dures  of  each  Administration. 

Subpart  12-1.54 — Acquisition  of 

Equipment  by  Lease,  Purchase,  or 

Lease  With  Option  To  Purchase 

§  12—1.5401  Crncral. 

’This  subpart  prescribes  DOT  policy 
and  procedures  with  respect  to  deter¬ 
mination  of  whether  to  lease,  purchase, 
or- lease  ^ith  option  to  purchase,  when 
acquiring  equipment  for  Department  use, 
where  these  options  are  available. 

§  12—1.5402  Trlewriting  equipmrnt  and 
office  copying  niuchines. 

Guidelines  for  making  lease/purchase 
determinations  in  the  acquisition  of 
telewriting  equipment  and  office  copy¬ 
ing  machines  are  specified  in  the 
Federal  Property  Management  Regula¬ 
tions  (FPMR),  Subpart  101-25.5. 

§  12—1.5403  Aulomatic  data  proceshing 
e<iuipnienl. 

See  FPMR  Part  101-32  (referred  to  in 
FPR  Subpart  1-4.1). 

§  12—1.5404  I,caf<c/piirclia!«c  dcicrniinn* 
lions. 

(a)  Whenever  procurement  is  to  be 
made  of  items  of  equipment  normally 
available  for  both  lease  and  purchase, 
a  determination  shall  be  made  as  to 
whether  acquisition  by  lease,  purchase, 
or  lease  with  option  to  purchase  is  most 
advantageous  to  the  Government.  The 
determination  shall  be  supported  by 
comparisons  of  costs  of  the  various  ac¬ 
quisition  alternatives.  The  extent  of  the 
cost  comparison  required  to  support  the 
determination  will  be  a  matter  of  judg¬ 
ment,  depending  primarily  on  the  esti¬ 
mated  cost  of  the  equipment. 

(b)  For  equipments  of  relatively  high 
dollar  values,  considerations  shall  be 
given  to  Including  the  following  cost  ele¬ 
ments  in  the  cost  comparison; 

(1)  Purchase  price  delivered  to  the 
point  of  installation. 
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(2)  Leasing  cost  including  delivery 
charges  to  the  Department  and  cost  of 
return  to  the  vendor. 

(3)  Interest  cost  on  monies  paid  by 
the  Government  imder  purchase  which 
would  be  deferred  under  lease. 

(4)  Maintenance  costs  to  the  Govern¬ 
ment  under  lease  and  imder  purchase. 
When  maintenance  is  to  be  performed 
by  the  Government,  these  costs  would- 
include: 

(i)  Cost  of  direct  labor. 

(ii)  Cost  of  parts  and  supplies,  includ¬ 
ing  investment  costs  and  warehousing 
and  distribution  costs.  ' 

(iii)  Cost  of  additional  tools  and  re¬ 
pair  equipment  needed  for  maintenance 
of  the  equipment. 

(iv)  Cost  of  training  maintenance 
personnel. 

(V)  Cost  of  repair  manuals. 

( vi )  Cost  of  any  applicable  overhead. 

(5)  Installation  and  dismantling  costs. 

(6)  Residual  value  of  equipment  after 
expected  use  period,  including  possible 
continued  use  by  the  Government  in  an¬ 
other  application  or  program. 

(7)  Operating  costs  (exclusive  of 
maintenance  costs)  in  those  instances 
where,  under  the  lease  method,  the  ven¬ 
dor  would  perform  part  or  all  of  the 
labor  incident  to  the  operation  of  the 
equipment. 

(c)  For  equipments  of  small  dollar 
value,  the  cost  comparison  can  be  limited 
to  the  cost  of  purchase  and  an  estimate 
of  installation  and  maintenance  cost 
versus  the  cost  of  lease,  as  described  in 
FPMR  Subpart  101-25.5. 

§  12—1.5405  Srlecting  the  iiielhod  of 
HcquiHition. 

§  12—1.5405—1  Purchase  method. 

(a)  The  purchase  method  is  preferred 
when  all  of  the  following  conditions 
exist: 

(1)  There  is  little  or  no  doubt  that 
the  equipment  to  be  procured  can  be 
efficiently  and  effectively  utilized,  cost 
and  other  factors  considered. 

(2)  A  comparative  cost  analysis  of  the 
alternative  methods  of  acquisition  indi¬ 
cates  that  a  cost  advantage  will  accrue 
over  the  anticipated  useful  life  of  the 
equipment  by  using  the  purchase 
method. 

(3)  The  capabilities  of  the  equipment 
will  continue  to  be  needed  and  will  je 
sufficient  to  satisfy  the  requirements  of 
the  Government,  current  and  projected, 
for  a  period  beyond  the  point  in  time 
at  which  the  purchase  method  begins 
to  provide  a  cost  advantage.  The  possi¬ 
bility  that  future  technological  advances 
would  make  the  selected  equipment  com¬ 
paratively  less  desirable  before  the  cost 
advantage  point  is  reached  should  not 
rule  out  purchase  if  the  selected  equip¬ 
ment  is  expected  to  be  able  to  satisfy  the 
Government’s  requirements  economi¬ 
cally. 

§  12— 1  ..5405—2  I.K‘usc-willi-0|>lioii-to-piir> 
t‘lia»e  method. 

The  lease-with-option-to-purchase 
method  is  preferred  when  it  is  reason¬ 
ably  anticipated  that  purchase  may  be 
justified,  but  it  is  desirable  to  defer  this 
decision  temporarily  because  the  ctxidi- 


tions  necessary  to  indicate  purchase  are 
not  fully  satisfied.  This  situation  might 
arise  when  it  is  determined  that  a  short 
period  of  operational  experience  is  de¬ 
sirable  to  prove  the  effectiv^ess  of  an 
equipment  for  which  there  is  no  previous 
experience,  or  where  technical  changes 
might  substantially  alter  the  require¬ 
ments  for  the  equipment. 

§  12—1.5405—3  Lease  method. 

The  lease  method,  without  option  to 
purchase,  is  indicated  when  it  has  been 
established  that  neither  the  conditions 
in  §  12-1.5405-1  nor  §  12-1.5405-2 
prevail. 

§  12—1.5406  Periodic  cost  compariwon.s 
on  leased  equipment. 

For  equipment  under  lease,  the  con¬ 
tracting  officer  shall  compute  cost  com¬ 
parisons  periodically  (at  least  once  a 
year)  to  revalidate  the  original  deter¬ 
mination  that  the  lease  method  is  most 
advantageous  to  the  Government. 

Subpart  12—1.55 — Multiyear 
Procurement 

§  12—1.5500  Scope  of  subpart. 

This  subpart  contains  the  multiyear 
method  of  procurement  for  supplies.  The 
contracting  officer  may  alter  the  pro¬ 
cedures  or  contract  clauses  set  forth  in 
this  subpart  to  fit  a  particular  situation. 

§  12—1.5501  Description  of  multiyear 
proccHlurc. 

Multiyear  procurement  is  a  method  for 
competitive  contracting  for  known  re¬ 
quirements  for  supplies,  in  quantities  and 
total  cost  not  hi  excess  of  plamied 
requirements  for  5  years  set  forth  in 
approved  programs,  even  though  the 
total  funds  ultimately  to  be  obligated  by 
the  contract  are  not  available  to  the  con¬ 
tracting  officer  at  the  time  of  entering 
into  the  contract.  Under  this  method, 
contract  quantities  are  budgeted  for  and 
financed  in  accordance  with  the  pro¬ 
gram  year  fw  which  each  quantity  is 
authorized.  This  procedure  provides  for 
solicitation  of  prices  based  either  on 
award  of  the  current  1-year  program 
quantity  only,  or,  in  the  alternative,  on 
the  tot^  multiyear  quantities.  Award  is 
made  on  whichever  of  these  two  alter¬ 
native  bases  refiects  the  lowest  unit 
prices  to  the  Government.  If  award  is 
made  on  the  multiyear  basis,  funds  are 
obligated  only  for  the  first  year’s  quan¬ 
tity,  with  succeeding  years’  contract 
quantities  funded  annually  thereafter.  In 
the  event  funds  are  not  made  available 
to  support  one  or  more  succeeding  year’s 
•quantities,  cancellation  is  effected.  The 
contractor  is  protected  against  loss  re¬ 
sulting  from  cancellation  by  contract 
provisions  allowing  reimbursement  of 
unrecovered  nonrecurring  costs  included 
in  prices  for  canceled  items. 

§  12-1.5502  I’olM-y. 

§  12—1.5502—1  Principal  advaiitage». 

Multiyear  procurement  shall  be  used 
to  the  maximum  extent  consistent  with 
§§  12-1.5502-4,  12-1.5503,  and  12-1.5511. 
Advantages  of  this  method  include,  for 
example: 


(a)  Lower  costs; 

(b)  Enhancement  of  standardization; 

(c)  Reduction  of  administrative  bur¬ 
den  in  the  placement  and  administra¬ 
tion  of  contracts; 

(d)  Substantial  continuity  of  produc¬ 
tion; 

(e)  Stabilization  of  work  forces;  and 

(f)  Broadening  the  competitive  base 
with  opportunity  for  participation  by 
firms  not  otherwise  willing  or  able  to 
compete  for  lesser  quantities,  particu¬ 
larly  in  cases  involving  high  startup 
costs. 

§  12— 1  ..5.502—2  Principal  objective. 

The  principal  objective  of  the  multi¬ 
year  procedure  is  to  generate  realistic 
competition  by  minimizing  competitive 
disadvantage  and  by  increasing  contrac¬ 
tor  interest  in  participating  in  procure¬ 
ments  which  involve  high  startup  costs 
and  make-ready  expense  and  which  also 
may  require  substantial  capital  invest¬ 
ment  by  contractors  for  expansion  of 
their  facilities.  Under  this  procedure: 

(a)  Nonrecurring  costs  are  distributed 
over  a  larger  number  of  units,  thus  nar¬ 
rowing  any  price  advantage  of  a  firm 
already  in  production; 

(b)  There  is  greater  assurance  of  de¬ 
preciation  recovery  for  capital  invest¬ 
ment;  and 

(c)  The  competitive  base  is  broadened 
with  better  prospects  for  lower  prices, 
where  firms  otherwise  might  be  unwill¬ 
ing  or  unable  to  compete. 

§  12—1.5502—3  Cotit  tiavingM  farlorti  to 
(-onsidor. 

Another  major  objective  is  to  obtain 
lower  prices  in  those  procurements 
which  do  not  necessarily  involve  high 
startup  cost  but  which  do  provide  op¬ 
portunity  for  substantial  cost  savings 
and  other  advantages  through  assur¬ 
ance  of  continuity  of  production  over 
longer  periods  of  time.  In  determining 
whether  substantial  cost  savings  and  re¬ 
lated  advantages  can  be  realized,  con¬ 
sideration  may  be  given  to  whether: 

(a)  Production  or  performance  close- 
cut  or  shut-down  costs,  including  em¬ 
ployee  severance  pay,  represent  a  sub¬ 
stantial  cost  contingency  in  prices 
quoted  on  only  1  year’s  program: 

(b)  Stabilization  of  work  forces  will 
provide  greater  assurance  of  sustaining 
and  improving  production  efficiency  and 
quality: 

(c)  ’Substantial  cost  and  quality  ad¬ 
vantage  will  accrue  through  avoidance 
of  the  possible  need  for  establishing  and 
“proving  out’’  quality  control  techniques 
and  procedures  for  a  new  contract  each 
year: 

(d)  Costly  preproduction  or  pilot  test¬ 
ing  will  be  avoided; 

(e)  The  ability  to  recruit  and  retain 
highly  skilled  personnel  will  be  enhanced 
through  assurance  to  employees  of 
longer  periods  of  employment  than  would 
be  the  case  in  single-year  procurement, 
thereby  avoiding  costs  of  repeated  train¬ 
ing  of  new  personnel; 

(f)  The  ability  to  vary  production 
rates  during  peak  and  off-peak  periods  in 
each  program  year  will  result  in  econo¬ 
mies;  and 
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(g)  Substantial  in-house  savings  in 
maintenance  and  supply  (aerations  will 
accrue  from  standardization  of  supplies 
accomplished  by  procurement  from  a 
single  source  throughout  the  multiyear 
period. 

§  12—1.5502—4  Sot-asides. 

Total  small  business  set-asides  are 
compatible  with  the  multiyear  method 
of  procurement  and  may  be  used  when 
both  procedures  are  appropriate.  Partial 
set-aside  procedures  (both  small  busi¬ 
ness  and  labor  surplus  area)  generally 
are  not  compatible  with  the  multiyear 
procedure  when  high  startup  costs  are 
involved  because  of  the  potential  du¬ 
plication  of  such  costs  by  the  set-aside 
contractor  and  the  non-set-aside  con¬ 
tractor.  However,  when  the  multiyear 
procedure  is  based  not  on  high  startup 
costs  but  on  the  opportunity  for  cost 
savings  through  assurance  of  continuity 
of  production  over  longer  periods  of 
time,  partial  set-aside  procedures  are 
compatible  with  the  multiyear  proce¬ 
dure.  Furthermore,  even  where  high 
startup  costs  are  involved,  use  of  partial 
set-aside  procedures  together  with  the 
multiyear  procedure  may  be  appropriate 
in  exceptional  circumstances,  such  as 
where  criteria  for  partial  set-asides  are 
met  under  FPR  1-1.7  or  1-1.8,  and  it  is 
likely  that  broader  or  more  realistic 
competition  will  result  from  a  combina¬ 
tion  of  both  procedures,  and  this  broad¬ 
er  competition  is  likely  to  more  than 
offset  any  duplication  of  startup  costs. 
When  reviewing  a  proposed  procure¬ 
ment  involving  possible  use  of  this  pro¬ 
cedure,  in  addition  to  consideration  of 
the  criteria  established  in  this  subpart, 
the  contracting  officer  shall  invite  the 
advice  and  counsel  of  the  activity’s  small 
business  specialist  and  the  SBA  repre¬ 
sentative,  if  one  is  assigned  to  that  ac¬ 
tivity,  permitting  either  or  both  to  review 
all  pertinent  facts  and  make  recommen- 
daticms  thereon. 

§  12—1.5502—5  Multiyear  ^ulM■ontruct»i. 

The  same  benefits  and  advantages  that 
are  derived  from  multiyear  prime  con¬ 
tracts  may  frequently  be  increased  by 
multiyear  subcontracts  thereunder.  The 
prime  contractor  in  the  exercise  of  his 
management  responsibilities  must  freely 
choose  the  subcontract  types  that  best 
satisfy  his  needs.  However,  multiyear 
prime  contractors  should  be  encouraged 
to  employ  multiyear  subcontracts  selec¬ 
tively  and  only  when; 

(a)  The  subcontract  item  is  of  stable 
design  and  specification; 

(b)  The  quantity  required  is  known 
and  firm; 

(c)  Effective  competition  is  assured; 
and 

(d)  The  use  of  multiyear  subcontracts 
can  reasonably  be  expected  to  result  in 
reduced  prices. 

In  such  cases,  the  prime  contractor  is 
adequately  protected  against  cancella¬ 
tion  since  appropriate  cancellation 
charges  for  such  multiyear  subcontrac¬ 
tors  are  included  within  the  csmcellation 
charge  of  the  multiyear  prime  contract. 
Multiyear  subcontracts  may  be  particu¬ 


larly  desirable  under  a  sole  source  multi¬ 
year  prime  contract  since  effective  com¬ 
petition  at  the  subcontract  level  may 
thereby  be  enhanced  and  the  attendant 
cost  reductions  realized  by  the  prime 
contractor  and  the  Government. 

§  12—1.5503  Application— criteriu. 

Except  as  provided  in  DOTPR  12- 
1.5511,  the  multi-year  procurement 
method  should  be  used  when  all  of  the 
following  criteria  are  present; 

(a)  Reduced  unit  prices  can  reason¬ 
ably  be  anticipated  over  annual  buys 
by  reason  of  continuity  of  production  or 
elimination  of  repetitive  substantial 
startup  costs,  including  such  costs  as 
preproduction  engineering,  special  tool¬ 
ing,  plant  rearrangement,  initial  rework, 
initial  spoilage,  and  pilot  runs; 

(b)  There  is  reasonable  expectation 
that  effective  competition  can  be 
obtained; 

(c)  There  are  known  requirements  for 
the  quantities  to  be  purchased  under  the 
multiyear  contract; 

(d)  The  design  and  specifications  of 
the  item  are  not  expected  to  change  to 
an  extent  that  would  involve  a  major 
impact  or>  contract  price;  and 

(e)  The  items  being  procured  are  not 
regularly  manufactured  and  offered  for 
sale  in  substantial  quantities  in  the  com¬ 
mercial  market,  except  that  (1)  when 
quantities  to  be  procured  by  the  Gov¬ 
ernment  represent  a  substantial  portion 
of  the  total  market  and  would  require 
special  manufacturing  rims  for  all  or 
substantially  all  of  the  Government’s  re¬ 
quirements  and  (2)  significant  cost  sav¬ 
ings  would  result  from  multiyear  pro¬ 
curement,  this  procedure  may  be  au¬ 
thorized  by  the  head  of  the  procuring 
activity  or  his  designee  with  the  procure¬ 
ment  file  fully  documented  as  to  reasons 
why  the  expected  substantial  savings  are 
not  obtainable  under  annual  procure¬ 
ments. 

§  12— 1.. 5504  Meliiod  of  MiXicilalion. 

Formal  advertising,  including  two-step 
formal  advertising,  is  the  preferred 
method  for  use  in  multiyear  procure¬ 
ment.  In  cases  where  the  period  of  pro¬ 
duction  is  such  that  a  contingency  for 
labor  and  material  costs  is  likely  other¬ 
wise  to  be  included  in  the  multiyear  con¬ 
tract  price,  the  contracting  officer  should 
normally  use  a  provision  for  price  esca¬ 
lation. 

§  12—1.550.5  Profcilures. 

Solicitations  shall  include  the  infor¬ 
mation  described  in  §§  12-1.5505-1^ 
through  12-1.5505-9,  as  appropriate. 

§  12—1.5505—1  Rrquirrnirnlx. 

State  the  requirements,  separately 
identified  by  a  bid  or  proposal  item  in 
the  schedule,  for  (a)  the  first  program 
year;  and  (b)  the  multiyear  procure¬ 
ment  including  the  quantities  for  each 
program  year  thereunder. 

§  12—1.5505—2  Previous  conipetitiun. 

When  previous  production  procure¬ 
ments  of  the  item  have  been  made  with 
competition — 


(a)  Include  a  provision  that  a  price 
may  be  submitted  for  the  total  require¬ 
ments  of  the  first  program  year,  or  for 
the  total  multiyear  requirements,  or 
both,  or 

(b)  When  competition  in  future  pro¬ 
curements  of  the  items  would  be  imprac¬ 
ticable  after  award  of  a  contract  cover¬ 
ing  the  first  program  year  quantity  alone 
and  the  head  of  the  procuring  activity 
determines  that,  in  order  to  eliminate 
the  possibility  of  a  first  program  year 
“buy-in,”  these  provisions  will  be  in  the 
best  interests  of  the  Government — in¬ 
clude  provisions  that  a  price  may  be  sub¬ 
mitted  only  for  the  total  multiyear  quan¬ 
tity  and  that  prices  on  a  single-year  basis 
will  not  be  considered  for  any  purpose. 

§  1 2—1 .5505—3  No  previous  competition. 

When  there  has  been  no  previous  com¬ 
petition  for  the  production  of  the  item — 

(a)  Include  provisions  that  a  price 
must  be  submitted  for  the  total  require¬ 
ments  of  the  first  program  year,  that  a 
price  may  be  submitted  for  the  total 
multiyear  quantity,  and  that  a  bid  or 
offer  on  the  multiyear  quantity  only  will 
be  considered  nonresponsive;  and  a  pro¬ 
vision  that  if  only  one  responsive  bid 
or  offer  on  the  multiyear  requirements  is 
received  from  a  responsible  bidder  or 
offeror,  the  Government  reserves  the 
right  to  disregard  the  bid  or  offer  on  the 
multiyear  quantity  and  to  make  an 
award  only  for  the  first  program  year 
requirements;  or 

(b)  When  competition  in  future  pro¬ 
curements  of  the  items  would  be  imprac¬ 
tical  after  award  of  a  contract  covering 
the  first  program  year  quantity  alone 
and  the  head  of  the  procuring  activity 
determines  that,  in  order  to  eliminate  the 
possibility  of  a  first  program  year  “buy- 
in,”  these  provisions  will  be  in  the  best 
interest  of  the  Government — 

(1)  Include  provisions  that  a  price  may 
be  submitted  only  for  the  total  multiyear 
quantity  and  that  prices  on  a  single-year 
basis  will  not  be  considered  for  any  pur¬ 
pose,  and 

(2)  A  provision  that  if  only  one  re¬ 
sponsive  bid  or  offer  on  the  multiyear 
requirements  is  received  from  a  respon¬ 
sible  bidder  or  offeror,  the  Government 
reserves  the  right  to  cancel  the  solicita¬ 
tion  and  resolicit  on  a  single-year  basis 
by  whatever  procedures  are  then 
appropriate. 

§  12-1.5.505—4  Pricing — unit  price. 

Include  a  provision  that  the  unit  price 
of  each  item  in  the  multiyear  requirement 
shall  be  the  same  for  all  program  years 
included  therein. 

§  12— 1.. 5505— 5  ^Conipari>ion  criteria. 

Provide  criteria  for  comparing  the 
lowest  evaluated  submission  on  the  first 
program  year’s  requirement  against  the 
lowest  evaluated  submission  on  the  multi¬ 
year  requirements. 

§  12—1.5505—6  Single-year  aiid/or  iiiiilti. 
year  award. 

When  the  solicitation  permits  bids  or 
offers  on  either  the  first  program  year 
requirements  or  the  multiyear  require¬ 
ments  or  both,  include  a  provision  that  in 
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the  event  the  Government  determines 
prior  to  award  that  only  the  first  pro¬ 
gram  year  quantities  are  actually  re¬ 
quired,  the  Government  may  evaluate 
bids  or  offers  and  make  award  solely  on 
the  basis  of  prices  bid  or  offered  on  the 
first  program  year  requirements. 

§  12—1.5505—7  Cancellation  ceiling. 

Include  a  provision  setting  forth  a  sep¬ 
arate  cancellation  ceiling  (on  a  percent¬ 
age  basis)  applicable  to  each  program 
year  subject  to  cancellation  (see  §  12- 
1.5506). 

§  12—1.5505—8  Schedule  provision. 

Include  a  prominently  placed  provision 
directing  attention  to  the  multiyear  fea¬ 
tures  of  the  solicitation,  and  to — 

(a)  The  Limitation  of  Price  and  Con¬ 
tractor  Obligations  clause  (see  {12- 
1.5514-1)  which  limits  the  pavment 
obligation  of  the  Government  to  the  re¬ 
quirements  of  the  first  program  year 
and  to  those  of  such  succeeding  pro¬ 
gram  years  as  may  be  funded  by  the 
Government; 

(b)  The  Cancellation  of  Items  clause 
(see  §  12-1.5514-2)  which  allows  the 
Government  to  cancel,  by  a  specified  date 
or  within  a  specified  period,  all  remain¬ 
ing  program  years;  and 

(c)  The  cancellation  ceiling  set  forth 
in  the  schedule. 

§  12—1.5505—9  Quanlily  obligation. 

Include  a  statement  that  award  will 
not  be  made  on  less  than  the  quantity 
stated  as  the  first  program  year 
requirements. 

§  12—1.5506  Estublishmcnt  and  rovUion 
of  cancellation  ceilings. 

(a)  The  term  “cancellation”  as  used 
in  multiyear  procurement  refers  only  to 
the  cancellation  of  the  total  require¬ 
ments  of  all  remaining  program  years. 
Such  cancellation  results  from  (1)  noti¬ 
fication  from  the  contracting  officer  to 
the  contractor  of  nonavailability  of  funds 
for  contract  performance  for  any  subse¬ 
quent  program  year,  or  (2)  failure  of  the 
contracting  officer  to  notify  the  contrac¬ 
tor  that  funds  have  been  made  available 
for  performance  of  the  succeeding  pro¬ 
gram  year  requirement.  For  each  pro¬ 
gram  year  except  the  last,  the  contract¬ 
ing  officer  shall  establish  a  cancellation 
ceiling  applicable  to  the  remaining  pro¬ 
gram  years  which  are  subject  to  cancel¬ 
lation.  Cancellation  ceilings  will  be  lower 
for  each  succeeding  program  year  in  that 
such  ceilings  must  exclude  all  amounts 
allocable  to  items  included  in  prior  pro¬ 
gram  years.  Such  ceilings  shall  be  ex¬ 
pressed  in  the  schedule  and  shall  apply 
to  all  bidders  alike.  The  reduction  in  the 
cancellation  ceilings  percentage  for  each 
program  year  shall  be  in  direct  propor¬ 
tion  to  the  reduction  in  the  quantity  re¬ 
maining  subject  to  cancellation.  For  ex¬ 
ample,  if  the  total  nonrecurring  costs 
are  estimated  at  10  percent  of  the  total 
multiyear  price  and  program  year  quan¬ 
tities  for  5  years  are  30,  30,  20, 10,  and  10; 
the  cancellation  percentage  after  deduct¬ 
ing  3  percent  for  the  first  program  year 


would  be  7  percent,  4  percent,  2  percent, 
and  1  percent  of  the  total  multi-year 
price  ac^licable  to  the  2d,  3d,  4th,  and 
5th  program  years  respectively.  In  deter¬ 
mining  cancellation  ceilings,  the  con¬ 
tracting  officer  must  estimate  reasonable 
preproduction,  labor  learning  and  other 
nonrecurring  costs,  to  be  incurred  by  an 
“average”  prime  or  subcontractor  which 
would  be  applicable  to  and  which  nor¬ 
mally  would  be  amortized  in  all  items  to 
be  fiimished  under  the  multiyear  re¬ 
quirements.  They  include  such  costs  as 
plant  rearrangement,  special  tooling, 
preproduction  engineering,  initial  re¬ 
work,  initial  spoilage,  pilot  runs,  and  un¬ 
realized  labor  learning.  They  shall  not 
include  any  costs  of  labor  or  materials, 
or  other  expenses  (except  as  indicated 
above)  which  might  be  incurred  for  pro¬ 
duction  of  the  items  subject  to  cancel¬ 
lation  for  each  program  year.  The  total 
estimate  must  then  be  compared  with  the 
best  estimate  of  the  procurement  cost  to 
arrive  at  a  reasonable  percentage  figure. 
To  perform  this  calculation,  it  is  essen¬ 
tial  that  the  contracting  officer  obtain 
in-house  engineering  cost  estimates 
which  will  identify  the  detailed  recurring 
and  nonrecurring  costs,  and  indicate 
labor  learning  implications.  Cancellation 
dates  for  each  program  year’s  require¬ 
ments  shall  be  established  with  due  re¬ 
gard  for  production  lead  time  and  the 
date  by  which  fimding  therefor  can 
reasonably  be  accomplished. 

(b)  Original  cancellation  ceilings  may 
be  revised  from  information  developed 
after  issuance  of  a  solicitation  discloses 
that  such  ceilings  are  not  realistic.  In 
the  case  of  formal  advertising,  such 
changes  shall  be  by  amendment  of  the 
Invitation  for  bids  prior  to  bid  opening. 
In  two-step  formal  advertising,  discus¬ 
sion  conducted  dxiring  the  first  step  may 
indicate  the  need  for  revised  ceilings  in 
step  two.  Negotiations  with  offerors  in  a 
negotiated  procurement  may  provide  in¬ 
formation  requiring  a  change  in  cancella¬ 
tion  ceilings  for  all  offerors,  prior  to  finsd 
negotiation  and  contract  award.  In  order 
to  assure  that  all  Interested  sources  of 
supply  are  thoroughly  aware  of  how 
multiyear  procurement  is  accomplished, 
use  of  presolicitation  or  prebid  confer¬ 
ences  may  be  advisable.  Dui’ing  such  con¬ 
ferences  the  contracting  officer  should 
ascertain  whether  escalation  provisions 
are  appropriate  (see  FPR  1-2.104-3) 
and  whether  the  proposed  cancellation 
ceiling  is  adequate. 

§  12—1.5507  Funds  obligation — ronliii- 
gont  liuhilitips. 

For  each  program  year  requirement, 
funds  shall  be  obligated  to  cover  the 
quantities  to  be  delivered  thereunder.  In 
addition,  contingent  liabilities  for  can¬ 
cellation  charges  shall  be  carried  as 
outstanding  commitments. 

§  12— 1.. 5508  Payment  for  raneellalion. 

In  the  event  of  a  cancellation  the  con¬ 
tractor  is  ehtitled  to  payment  as  consid¬ 
eration  therefor  in  accordance  with  the 
terms  of  the  Cancellation  of  Items  clause 
below  in  an  amount  not  to  exceed  the 
cancellation  ceiling. 


§  12— 1. .5509  Ss'liedule  provision  limiting 
payment  obligation. 

The  schedule  shall  contain  a  provision 
limiting  the  pajmient  obligation  of  the 
Government  to  a  monetary  amoimt  there 
described  as  being  available  for  contract 
performance.  Such  amoimt  for  the  first 
program  year  requirements  shall  be  in¬ 
serted  by  the  contracting  officer  upon 
award  of  the  contract  and  shall  be  modi¬ 
fied  for  successive  program  years  upon 
availability  of  funds  for  such  years. 

§  12—1.5510  Terniiiiulion  fur  eunven- 
icnee. 

In  the  event  of  a  total  termination  for 
the  convenience  of  the  Government,  in¬ 
cluding  items  subject  to  cancellation,  the 
Government’s  obligation  shall  not  exceed 
the  amount  set  forth  in  the  schedule  as 
available  for  contract  performance,  plus 
the  applicable  amount  established  as  the 
cancellation  ceiling. 

§12—1.5511  Liniitutiuns. 

Multiyear  procurement  shall  not  be 
used: 

(a)  When  funds  covering  the  procure¬ 
ment  are  limited  by  statute  for  obliga¬ 
tion  during  the  fiscal  year  in  which  the 
contract  is  executed; 

(b)  For  quantities  or  total  costs  in 
excess  of  the  planned  requirements  for 
5  years  set  forth  in  approved  programs; 
or 

(c)  When  any  one  of  the  criteria  set 
forth  in  $  12-1.5^03  is  not  present. 

§  12—1.5512  Evaluntion. 

(a)  Evaluation  of  offers  in  a  multi¬ 
year  procurement  involves  not  only  the 
determination  of  the  lowest  overall 
evaluated  cost  to  the  Government  for 
both  alternatives,  the  multiyear  prociu^- 
ment  and  the  first  program  year  pro¬ 
curement;  it  also  involves  the  comparison 
of  the  cost  of  buying  the  total  require¬ 
ment  under  a  multiyear  procurement 
with  cost  of  buying  the  total  requirement 
in  successive  independent  procurements. 
All  the  factors  to  be  considered  for  the 
various  evaluations  involved  shall  be  set 
forth  in  the  solicitation. 

(b)  In  the  event  the  Government  de¬ 
termines  prior  to  award  that  only  the 
first  program  year  quantities  are  actually 
required,  the  procurement  will  no  longer 
be  evaluated  on  a  multiyear  basis: 

( 1 )  When  the  solicitation  permits  bids 
or  offers  on  either  the  first  program  year 
requirements  or  the  multiyear  require¬ 
ments  w  both,  only  bids  or  offers  on  the 
first  program  year  requiremaits  will  be 
evaluated;  and 

( 2 )  When  the  solicitation  does  not  F>er- 
mit  the  submission  of  prices  on  a  single¬ 
year  basis,  the  single-year  requirement 
will  be  resolicited. 

(c)  The  cancellation  ceiling  shall  not 
be  a  factor  for  evaluation.  Unless  CJov- 
ernment  administrative  costs  incident  to 
annual  procurement  methods  and  con¬ 
tract  administration  can  be  reasonably 
established  and  supported,  they  shall  not 
be  used  as  a  factor  for  evaluation.  When 
administrative  costs  are  to  be  used  in 
evaluation,  the  dollar  amount  to  be  used 
shall  be  stated  in  the  solicitation. 
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(d)  Delivery  destinations  may  be  un¬ 
known  for  certain  quantities  due  to  the 
extended  duration  of  cMitract  perform¬ 
ance.  In  such  cases,  destinations  shall  be 
developed  on  the  basis  of  best  estimates; 
a  definite  place  or  places  shall  be  desig¬ 
nated  in  the  solicitation  as  the  point  to 
which  transportation  costs  will  be  com¬ 
puted  (but  only  for  the  purpose  of  eval¬ 
uating  bids  or  proposals) ;  and  the  solici¬ 
tation  shall  (X)ntain  the  notice  required 
by  PPR  1-19.202-7. 

(e)  When  Government  production  and 
research  property  is  provided,  the  use  of 
such  property  may  be  on  a  rent-free 
basis.  In  this  event,  the  solicitation  shall 
set  forth  a  detail^  description  of  the 
procedure  to  be  followed  and  the  factors 
to  be  considered  for  the  elimination  of 
(X)mpetitive  advantage.  The  amount 
added  for  evaluation  to  each  offeror’s 
unit  price  for  the  first  program  year  re¬ 
quirement  shall  also  be  added  to  his  unit 
price  for  the  multiyear  requirements. 

(f )  When  the  solicitation  requires  the 
submission  of  prices  on  the  first  program 
year  requirements  in  accordance  with 
§  12-1 .5505-3 (a),  bids  or  offers  which 
submit  prices  on  the  multiyear  require¬ 
ments  only  shall  be  rejected  as  non- 
responsive. 

(g)  When  the  solicitation  provides  for 
submission  of  prices  only  for  the  total 
multiyear  quantity,  submissicm  of  prices 
for  the  single-year  quantity  will  be  dis¬ 
regarded  for  any  purpose  but  will  not 
render  the  bid  or  offer  nonresponsive  as 
to  any  alternate  multiyear  submission 
by  the  same  bidder  or  offeror. 

(h)  To  determine  the  lowest  evaluated 
unit  price,  compare  the  lowest  evaluated 
bid  or  offer  on  the  first  program  year 
alternative  against  the  lowest  evaluated 
bid  or  offer  (m  the  multiyear  alternative 
as  follows: 

(1)  Multiply  the  evaluated  imit  price 
for  each  item  of  the  lowest  evaluated  bid 
or  offer  on  the  first  program  year  alter¬ 
native  times  the  total  number  of  units 
of  that  item  required  by  the  multiyear 
alternative,  and  then 

(2)  Take  the  sum  of  these  products  for 
all  the  items,  plus  the  dollar  amoimt  of 
any  administrative  costs  of  the  Govern¬ 
ment  which  are  to  be  used  in  the  evalua¬ 
tion,  and  finally 

(3)  Compare  this  result  against  the 
total  evaluated  price  of  the  lowest  bid 
or  offer  on  the  multiyear  alternative. 

§  12-1.5513  Award. 

(a)  Except  as  provided  in  paragraphs 

(b)  and  (c)  of  this  section,  award  shall 
be  made  on  the  basis  of  the  lowest  evalu¬ 
ated  unit  price  determined  in  accordance 
with  §  12-1.5512,  whether  that  price  is  on 
a  single-year  basis  or  a  multiyear  basis. 

(b)  If  only  one  responsive  bid  or  offer 
is  received  on  the  multiyear  require¬ 
ments  from  a  responsible  bidder  or  of¬ 
feror,  then  award  shall  be  made  as 
follows: 

(1)  If  the  solicitation  gave  the  bidder 
or  offeror  the  choice  of  submitting  prices 
on  a  single-year  basis  or  multiyear  basis 
or  both,  then  award  shall  be  made  in 
accordance  with  paragraph  (a)  of  this 
section; 


(2)  If  the  solicitation  required  the 
submission  of  prices  on  the  first  program 
year  requirements  in  accordance  with 
§  12-1.5505-3  (a)  award  shall  be  made  to 
the  lowest  evaluated  bidder  or  offeror  on 
the  single-year  basis,  even  though  the 
multiyear  price  submission  may  repre¬ 
sent  the  lowest  evaluated  price  submis¬ 
sion,  except  that  if  the  multiyear  price 
offers  distinct  sidvantages  to  the  Gov¬ 
ernment  a  multiyear  award  may  be  made 
with  the  advance  approval  of  the  head 
of  the  procuring  activity; 

(3)  If  the  solicitation  restricted  the 
submission  of  prices  to  the  multiyear 
basis  only,  the  solicitation  shall  be  can¬ 
celled  and  a  new  solicitation  issued  by 
whatever  procedures  are  then  appropri¬ 
ate,  except  that  if  the  multiyear  price 
offers  distinct  advantage  to  the  Govern¬ 
ment  a  multiyear  award  may  be  made 
with  the  advance  approval  of  the  head 
of  the  procuring  activity. 

(c)  In  no  event  shall  award  be  made 
at  an  imreasonable  price. 

§12—1.5514  Ckiiilract  clauses. 

The  following  clauses  shall  be  included 
in  all  (x>ntracts  under  the  multiyear  pro¬ 
curement  method. 

§  12—1.5514—1  Limitation  of  price  and 
contractor  obligations. 

Limitation  op  Price  and  CkJNTRACTOR 
Obligations 

(a)  This  clause  applies  only  in  the  event 
this  contract  is  awarded  on  the  alternative 
basis  for  award  described  in  the  Schedule 
as  “Multi-Year  Procurement.” 

(b)  Funds  are  available  for  performance 
of  this  contract  in  the  amount  specifically 
described  in  the  Schedule,  as  available  for 
contract  performance.  The  amount  of  funds 
BO  described  at  the  time  of  award  is  not 
considered  sufficient  for  the  contract  per¬ 
formance  required  by  and  described  in  the 
Schedule  for  any  Program  Year  other  than 
the  First  Program  Year.  Upon  availability 
to  the  Contracting  Officer  of  additional  funds 
sufficient  for  performance  of  the  full  require¬ 
ments  for  the  next  succeeding  Program  Year, 
the  Contracting  Officer  shall,  not  later  than 
the  date  specified  in  the  Schedule,  unless  a 
later  date  is  agreed  to  by  the  parties,  so 
notify  the  Contractor  in  writing  and  the 
amount  of  funds  described  in  the  Schedule 
as  available  for  contract  performance  shall 
be  modified  accwdlngly.  This  procedure  shall 
apply  for  each  successive  Program  Year. 

(c)  The  Oovernment  is  not  obligated  to 
the  Contractor  for  contract  performance  in 
any  monetary  amount  in  excess  of  that  de¬ 
scribed  in  the  Schedule  or  modifications 
thereto,  as  available  for  contract  perform¬ 
ance. 

(d)  The  Contractor  is  not  obligated  to 
incur  costs  for  the  performance  required  for 
any  Program  Year  after  the  first  and  until  he 
has  been  notified  in  writing  by  the  Contract¬ 
ing  Officer  of  an  increase  in  availability  of 
funds  in  accordance  with  paragraph  (b)  of 
this  clause.  If  so  notified,  the  Contractor’s 
obligation  shall  be  increased  only  to  the 
extent  contract  performance  is  required  for 
the  SMldltional  Program  Year  for  which  funds 
have  been  made  available. 

(e)  In  the  event  of  termination  pursuant 
to  the  “Termination  for  <3onveplence  of  the 
Gtovemment”  clause  of  this  contract,  the 
term  “total  contract  price"  as  used  in  that 
clause  refers  to  the  amount  available  for  per¬ 
formance  of  this  contract,  as  provided  for  in 
this  clause,  plus  the  applicable  amount  estab¬ 
lished  as  the  cancellation  ceiling,  and  the 


term  “work  under  the  contract”  as  used  in 
that  clause  refers  to  the  work  under  Program 
Year  requirements  for  which  funds  have  been 
made' available.  In  the  event  of  termination 
for  default,  the  Government’s  rights  under 
this  contract  shall  apply  to  the  entire  multi¬ 
year  requirements. 

(f)  Notification  to  the  Contractor  of  an  in¬ 
crease  or  decrease  in  the  funds  available  for 
performance  of  this  contract  as  a  result  of  a 
clause  other  than  this  clause  (e.g.,  exercise 
of  an  option  for  increased  quantities  or  the 
“Changes”  clause)  shall  not  constitute  the 
notification  contemplated  by  paragraph  (b) 
of  this  clause. 

§12—1.5514—2  Cancellation  of  iirnis. 

Cancellation  op  Items 


(a)  This  clause  applies  only  in  the  event 
this  contract  is  awarded  on  the  alternative 
basis  for  award  described  in  the  Schedule  as 
“Multiyear  Procurement.” 

(b)  As  used  herein,  the  term  “cancella¬ 
tion”  means  that  the  Government  is  can¬ 
celling,  pursuant  to  this  clause,  its  Program 
Year  requirements  for  items  set  forth  in  the 
Schedule  for  all  Program  Years  subsequent  to 
that  in  which  notice  of  cancellation  is  pro¬ 
vided.  Such  cancellation  shall  occur  only  if, 
by  the  date  or  within  the  time  period  speci¬ 
fied  in  the  Schedule,  or  such  further  time  as 
may  be  agreed  to,  the  Contracting  Officer  (1) 
notifies  the  Contractor  that  funds  will  not  be 
available  for  contract  performance  for  any 
subsequent  Program  Year;  or  (il)  fails  to 
notify  the  Contractor  that  funds  have  been 
made  available  for  performance  of  the  Pro¬ 
gram  Year  requirement  for  the  succeeding 
Program  Year. 

(c)  Except  for  cancellation  pursuant  to 
this  clause  or  for  termination  pursuant  to 
the  “Default”  clause,  any  reduction  by  the 
Contracting  Officer  in  the  quantities  called 
for  under  this  contract  shall  be  considered 
a  termination  in  accordance  with  the  “Termi¬ 
nation  for  Convenience  of  the  Government” 
clause  of  this  contract. 

(d)  In  the  event  of  cancellation  pursuant 
to  this  clause,  the  Contractor  will  be  paid,  as 
consideration  therefor,  a  cancellation  charge 
not  to  exceed  the  cancellation  celling  de¬ 
scribed  and  separately  set  forth  in  the  Sched¬ 
ule  as  being  applicahle  at  the  time  of 
cancellation. 

(e)  TTie  cancellation  charge  is  Intended  to 
cover  (1)  only  costs  reasonably  necessary  for 
production  which  would  have  been  equitably 
amortized  In  the  unit  prices  for  the  entire 
multiyear  contract  period,  but  which,  be¬ 
cause  of  the  cancellation,  are  not  so  amor¬ 
tized  and  (11)  a  reasonable  profit  on  such 
costs.  The  cancellation  charge  shall  be  com¬ 
puted  and  claim  therefor  made  as  would  be 
applicable  under  the  “Termination  for  Con¬ 
venience  of  the  Government”  clause  of  this 
contract.  The  Contractor  shall  submit  the 
claim  promptly  but  in  no  event  later  than  1 
year  (1)  from  the  date  of  notification  of  the 
nonavailability  of  funds,  if  issued  pursuant 
to  paragraph  (b)  (1),  or  (li)  from  the  date 
specified  in  the  Schedule  by  which  notifica¬ 
tion  of  the  availability  of  additional  funds 
for  the  next  succeeding  program  year  is  re¬ 
quired  to  be  Issued,  whichever  is  earlier, 
unless  one  or  more  extensions  in  writing  are 
granted  by  the  Contracting  Officer,  upon  re¬ 
quest  of  the  Contractor  made  in  writing 
within  such  1-year  period  or  authorized  ex¬ 
tension  thereof.  The  claim  may  include  rea¬ 
sonable  preproduction  and  other  nonrecur¬ 
ring  costs,  incurred  by  the  prime  contractor 
or  his  subcontractor,  applicable  to  and  which 
normally  would  be  amortized  in  all  items  to 
be  furnished  under  the  multiyear  require¬ 
ments,  such  as  plant  rearrangement,  special 
tooling,  preproduction  engineering,  initial 
rework,  initial  ^>ollage  and  pilot  runs,  as 
well  as  costs  not  amortized  by  the  level  con- 
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tract  unit  price  solely  because  the  cancella¬ 
tion  bad  precluded  anticipated  benefits  of 
Contractor  or  subcontractor  learning.  The 
claim  shall  not  Include  any  amoimt  for: 

(1)  Labor,  materials,  or  other  expenses  in¬ 
curred  by  the  Contractor  or  Its  subcon¬ 
tractors  for  production  of  canceled  Items; 

(2)  Any  Item  or  cost  for  which  payment 
has  already  been  made  to  the  Contractor;  or 

(3)  Anticipated  profit  on  the  canceled 
Items. 

(End  of  contract  clause.  Where  options  are 
otherwise  authorized,  multiyear  contracts 
may  include  an  appropriate  “Option  to  In¬ 
crease  Quantities’’  clause  In  which  the  period 
for  exercise  of  the  option  Is  limited  to  the 
date  set  forth  In  the  contract  Schedule  for 
notifjfing  the  contractor  that  funds  are 
available  for  the  requirements  of  the  next 
succeeding  program  year.  If  such  an  option 
is  Included,  the  following  paragraph  (f) 
should  be  added  to  the  clause  set  forth 
above.) 

(f)  The  Contractor  agrees  not  to  include 
in  the  price  for  option  quantities  any  costs 
of  a  startup  or  nonrecurring  nature,  which 
costs  have  been  fully  provided  for  In  the  unit 
prices  of  the  firm  quantities  of  the  Program 
Years,  and  further  agrees  that  the  prices 
offered  for  option  quantities  will  refiect  only 
those  recurring  costs,  and  a  reasonable  profit 
thereon,  which  are  necessary  to  further  the 
additional  option  quantities.  Therefore,  any 
quantities  added  to  the  original  contract 
quantities  through  exercise  of  the  Govern¬ 
ment  option  In  the  “Option  to  Increase 
Quantities’’  clause  of  this  contract  shall  not 
be  subtracted  from  what  would  otherwise  be 
considered  the  quantity  canceled  for  the  pur¬ 
pose  of  computing  allowable  cancellation 
charges. 


PART  12-2— PROCUREMENT  BY 
FORMAL  ADVERTISING 

Subpart  12—2.1 — Use  of  Formal  Advertising 

Sec. 

12-2.102  Policy. 


Subpart  12—2.2 — Solicitation  of  Bids 


12-2.201 

Preparation  of  Invitations  for 
bids. 

12-2.202 

Miscellaneous  rules  for  solicita¬ 
tion  of  bids. 

12-2.202-1 

Bidding  time. 

12-2.202-2 

Telegraphic  bids. 

12-2.202-5 

Descriptive  literature. 

12-2.203 

Methods  of  soliciting  bids. 

12-2.203-1 

Mailing  or  delivery  to  prospec¬ 
tive  bidders. 

12-2.203-3 

Publicity  In  newspapers  and 
trade  journals. 

12-2.205 

Bidders  mailing  list. 

12-2.205-5 

Release  of  bidders  mailing  lists. 

Subpart  1 2— 

2.4— Opening  of  Bids  and  Award  of 
Contract 

12-2.402 

Opening  of  bids. 

12-2.402-50 

Classified  bids. 

12-2.406 

Mistakes  in  bids. 

12-2.406  3 

Other  mistakes  disclosed  before 
award. 

12-2.406  4 

Disclosure  of  mistakes  after 
award. 

12-2.407 

Award. 

12-2.407-7 

Statement  and  certificate  of 
award. 

12-2.407-8 

Protests  against  award. 

12-2.408 

Information  to  bidders. 

Subpart  1 2—2.5 — Two-Step  Formal  Advertising 
12-2.603  Procedures. 

12-2.503-1  Step  one. 

12-2.503-50  Determination  of  size  status. 

Authority:  The  provisions  of  this  Part 
12-2  issued  under  sec.  205(c),  63  Stat.  389;  40 
U.S.C.  486(c),  10  U.S.C.  2301-2314. 


Subpart  12—2.1 — Use  of  Formal 
Advertising 
§  12-2.102  PcJioy. 

Chapter  137  of  Title  10  of  the  United 
States  Code  (see  10  U.S.C.  2304(a)).  Is 
applicable  to  procurements  by  Coast 
Guard.  Negotiation  of  contracts  is  au¬ 
thorized  under  certain  circumstances 
enumerated  therein.  The  circumstances 
are  set  forth  in  DOTPR  Subpart  12-3.2. 

Subpart  12—2.2 — Solicitation  of  Bids 

§  12—2.201  I’rrpurulion  of  invitations 
forbids. 

In  addition  to  the  applicable  informa¬ 
tion  contained  in  FPR  1-2.201,  the  fol¬ 
lowing  shall  be  included  in  the  invitatiwi 
for  bid  if  applicable  to  the  procurement: 

(a)  For  supply  and  service  contracts  in- 
cluding  construction. 

(50)  In  all  cases  where  multiple  awards 
are  to  be  considered,  the  following  provision: 

EVALUATION  OF  BIDS  FOR  MULTIPLE  AWARDS 

In  addition  to  other  factors,  bids  will  be 
evaluated  on  the  basis  of  advantages  or  dis¬ 
advantages  to  the  Government  that  might 
result  from  making  more  than  one  award 
(multiple  awards).  For  the  purpose  of  mak¬ 
ing  this  evaluation.  It  will  be  assumed  that 
the  amount  of  $100  would  be  the  administra¬ 
tive  cost  to  the  Government  for  Issuing  and 
administering  each  contract  awarded  under 
this  invitation,  and  individual  awards  will 
be  for  the  Items  and  combinations  of  items 
which  result  In  the  lowest  aggregate  price 
to  the  Government,  including  such  adminis¬ 
trative  costs. 

§  12—2.202  Mi.srelliineous  rules  for  so- 
lieilution  of  bids. 

§  12—2.202—1  Kidding  time. 

The  minimum  bidding  times  set  forth 
in  FPR  1-2.202-1  and  1-1 .307-4  (a) 
should  not  be  construed  to  be  maximum 
or  automatic  bidding  times.  The  bidding 
time  permitted  under  each  procurement 
should  reflect  the  considered  judgment 
of  the  contracting  officer  taking  into  ac¬ 
count  all  of  the  facts  surrounding  the 
procurement,  and  recognizing  that 
doubts  should  be  resolved  in  favor  of  a 
longer  rather  than  a  shorter  bidding 
time.  If  the  bidding  time  for  any  pro¬ 
curement  is  reduced  below  the  minimum, 
the  reduction  shall  be  fully  justified  and 
documented  in  the  contract  file  by  the 
contracting  officer. 

§  12—2.202—2  Telegraphic  bids. 

When  telegraphic  bids  are  authorized, 
include  the  following  provision  in  the 
Schedule  of  the  invitation: 

Telegraphic  Bids 

Telegraphic  bids  may  be  submitted  in  re¬ 
sponse  to  this  invitation  for  bids.  Telegraphic 
bids  must  be  received  In  this  office  prior  to 
the  time  specified  for  opening  of  bids.  Such 
bids  must  specifically  refer  to  this  invita¬ 
tion  for  bids.  Include  the  item  or  subitems, 
quantities  and  unit  prices  for  which  the 
bid  is  submitted  and  the  time  and  place 
of  delivery;  and  contain  all  the  representa¬ 
tions  and  other  information  required  by  the 
invitation  for  bids  together  with  a  state¬ 
ment  that  the  bidder  agrees  to  all  the  terms, 
conditions  and  provisions  of  the  invitation. 
Failure  to  furnish,  in  the  telegraphic  bid, 
the  representations  and  information  required 
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by  the  invitation  for  bids  may  necessitate 
rejection  of  the  bid.  Signed  copies  of  the 
Invitation  for  bids  must  be  furnished  in 
confirmation  of  the  telegraphic  bids. 

§  12—2.202—5  Descriptive  literature. 

(a)  Descriptive  literature  shall  not  be 
required  of  the  bidder  unless  all  require¬ 
ments  of  FPR  1-2.202-5  and  this  §  12- 
2.202-5  have  been  met. 

(b)  The  justification  required  by  FPR 
1-2 .202-5  (c)  must  state,  in  sufficient  de¬ 
tail,  the  reasons  why  acceptable  products 
cannot  be  procured  without  the  submis¬ 
sion  of  descriptive  literature.  A  jastiflea- 
tion  that  states  little  more  than  the  con¬ 
clusion  that  descriptive  literature  is  re¬ 
quired  is  not  acceptable.  Bidders  shall 
not,  except  in  the  most  unusual  circum¬ 
stances  which  can  be  clearly  justified,  be 
required  to  furnish  descriptive  literature 
when  the  specifications  are  stated  in 
such  detail  that  they  leave  nothing  for 
the  bidder  to  describe. 

(c)  Among  other  things,  FPR  1-2.202- 

5(d)  requires  *  the  invitation  for 

bids  shall  clearly  state  what  descriptive 
literature  is  to  be  furnished,  the  purpase 
for  which  it  is  required,  the  extent  to 
which  it  will  be  considered  in  the  evalua¬ 
tion  of  bids,  and  the  rules  which  will 
apply  if  a  bidder  fails  to  furnish  it  before 
bid  opening  •  *  The  asterisked  note 
in  FPR  l-2.202-5(d)  (1)  lists  categories 
of  general  subjects  which  may  be  ap¬ 
propriate  for  inclusion  in  the  Require¬ 
ment  for  Descriptive  Literature  clause. 
A  mere  repetition  of  these  subjects  in  the 
clause  is  not  sufficient  to  establish  a  com¬ 
mon  basis  for  evaluation  of  bids. 

(d)  An  invitation  for  bids  must  con¬ 
tain  sufficient  particularity  to  put  bid¬ 
ders  on  notice  ( 1 )  as  to  why  the  descrip¬ 
tive  data  is  necessary,  and  (2)  as  to  how 
much  detail  the  bidder  must  furnish  in 
his  descriptive  data  for  his  bid  to  be 
considered  responsive. 

§  12—2.20.3  Melliod.s  of  soliciting  bids. 

§  12—2.20.3—1  Mailing  or  delivery  to 
prospective  bidders. 

(a)  Copies  of  invitations  may  be  fur¬ 
nished  for  informational  purposes  to 
nongovernmental  organizations  such  as 
trade  associations  and  bidding  informa¬ 
tional  services,  provided  they  lend  some 
assistance  in  advertising  the  require¬ 
ments.  The  extent  to  which  supporting 
papers  (drawings,  specifications  and  gen¬ 
eral  provisions)  are  furnished  will  de¬ 
pend  on  how  the  organizations  intend  to 
use  the  material.  If  they  merely  prepare 
a  s3rnopsis  of  bid  solicitations  for  dis¬ 
tribution  to  their  members  or  subscrib¬ 
ers,  the  invitation  itself  should  suffice. 
If,  however,  they  provide  a  reading  room 
service  (such  as  various  trade  associa¬ 
tions  do  for  construction  projects),  a 
complete  set  of  all  papers  should  be  fur¬ 
nished  without  cost. 

(b)  In  connection  with  invitations  for 
construction,  where  the  cost  of  reproduc¬ 
tion  and  distribution  of  plans  or  draw¬ 
ings  is  a  substantial  cost  item,  the  ex¬ 
tent  of  distribution  of  bidding  papers 
may  be  controlled  by  charging  prosE>ec- 
tive  contractors  and  subcontractors  a 
flat,  nonrefundable  deposit  fee.  ITiis 
method  is  preferred  over  the  use  of  a  re- 
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fundable  deposit  system.  When  the  plan 
fee  method  is  used,  arrangements  should 
be  made  for  plans  and  other  bidding 
papers  to  be  readily  available  for  free 
inspection  at  the  originating  procure¬ 
ment  ofBce  and  other  appropriate  pro¬ 
curement  offices,  trade  association  read¬ 
ing  rooms,  and  similar  locations.  Hie 
nonrefimdable  plan  fee  should  be  $5,  $10, 
or  $15  per  set,  or  more  as  may  be  appro¬ 
priate.  The  value  of  the  project  and  the 
cost  of  reproduction  and  distribution  of 
the  plan  should  be  considered  in  deter¬ 
mining  the  fee  to  be  charged.  No  addi¬ 
tional  charge  should  be  made  for  plans 
which  are  revised  or  added  after  the  invi¬ 
tation  is  issued,  or  for  additional  plans 
required  by  the  successful  bidder.  Plan 
fees  collected  are  for  deposit  in  the 
“Miscellaneous  Receipts”  accoimt. 

§  12—2.203—3  Publirily  in  newspapers 
and  trade  journals. 

(a)  Section  322  of  title  44  of  the 
United  States  Code  provides  that  “All 
advertisements,  notices,  proposals  for 
contracts,  and  all  forms  of  advertising 
required  by  law  for  the  several  depart¬ 
ments  of  the  Government  may  be  paid 
for  at  a  price  not  to  exceed  the  com¬ 
mercial  rates  charged  to  private  individ¬ 
uals,  with  the  usual  discounts.”  Section 
321  of  the  same  title  prohibits  advertis¬ 
ing  in  any  newspaper  published  and 
printed  in  the  District  of  Columbia  un¬ 
less  the  supplies  or  labor  to  be  secured 
are  to  be  furnished  or  performed  in  the 
District  of  Columbia  or  in  the  adjoining 
counties  in  Maryland  and  Virginia. 

(b)  The  head  of  the  agency  may  au¬ 
thorize  the  publication  of  advertise¬ 
ments,  notices,  or  proposals  relating  to 
the  procurement  and  disposal  of  real 
and  personal  property  and  services.  This 
authority  may  be  delegated,  but  without 
power  to  further  delegate,  to  subordinate 
officials. 

(c)  Standard  Forms  1143  and  1143a 
shall  be  used  to  place  orders  for  paid 
advertising. 

§  12—2.205  Bidders  mailing  list. 

§  12—2.205—5  Relea^  of  bidders  mailing 
Ik)  Is. 

(a)  Except  as  provided  in  PPR 
1-1.1003-4  and  l-2.205-5(b),  no  infor¬ 
mation  concerning  the  use  of  bidders 
mailing  lists  in  a  particular  procure¬ 
ment.  or  identification  of  sources  so¬ 
licited,  shall  be  made  available  to  the 
public  prior  to  award.  However,  informa¬ 
tion  as  to  sources  solicited  may  be  made 
available  to  other  Government  agencies, 
at  their  specific  request,  and  uix>n  the 
condition  that  the  list  will  not  be  made 
available  for  inspection  prior  to  award 
to  anyone  outside  the  Government. 

(b)  When  it  is  necessary  to  dispatch 
identical  information  by  means  of  elec¬ 
trical  transmission  to  prospective  bid¬ 
ders  or  offerors,  the  electrically  trans¬ 
mitted  message,  when  released  for  com¬ 
munications  handling,  shall  be  marked 
“Book  Message — Transmit  a  Single  Ad¬ 
dress  Message*’  to  preclude  prospective 
bidders  or  offerors  from  knowing  the 
names  of  others  solicited. 


Subpart  12-2.4 — Opening  of  Bids  and 
Award  of  Contract 
§  12—2.402  Opening  of  bidfl. 

§  12-2.402-50  Classified  bid^). 

The  opening  of  classified  bids  shall  not 
be  accessible  to  the  general  public.  Such 
opening  may  be  witnessed  and  the  results 
recorded  by  those  bidder  representatives 
who  have  been  previously  cleared  from  a 
security  standpoint  and  who  represent 
bidders  which  were  invited  to  bid  on  the 
procurement.  Bids  shall  be  made  avail¬ 
able  only  to  those  persons  authorized  to 
attend  the  opening  of  bids.  The  proce¬ 
dures  set  forth  in  FPR  1-2.402  for  safe¬ 
guarding  unclassified  bids  are  also  ap¬ 
plicable  to  classified  bids.  No  public  rec¬ 
ord  shall  be  made  of  bids  or  bid  prices 
received  on  classified  invitations  for  bids. 

§  12—2.406  Mistukro  in  bids. 

§  12—2.406—3  Other  mistakes  disclosed 
before  award. 

The  authority  to  make  the  determina¬ 
tions  under  PPR  1-2.406-3  has  been  del¬ 
egated  by  the  Secretary : 

(a)  To  the  Assistant  Secretary  for  Ad¬ 
ministration,  without  power  of  further 
redelegation;  and 

(b)  For  procurements  processed  within 
their  administrations,  to  the  Federal  Avi- 
aticoi  Administrator,  Federal  Highway 
Administrator,  Federal  Railroad  Admin¬ 
istrator,  the  Commandant  of  the  U.S. 
Coast  Guard,  and  the  Administrator  of 
the  St.  Lawrence  Seaway  Develc^ment 
Corporation,  each  with  the  power  to  re¬ 
delegate  to  a  central  authority  within  his 
administration  but  without  power  of  fur¬ 
ther  redelegation. 

§  12—2.406—4  Disi'Iosurc  of  mistakes 
after  award. 

The  authority  to  make  the  determina¬ 
tions  under  FPR  1-2.406-4  has  been  del¬ 
egated  by  the  Secretary  as  set  forth  in 
DOTPR  12-2.406-3  (a)  and  (b). 

§  12—2.407  Award. 

§  12—2.407—7  Statement  and  eertifirale 
of  award. 

Standard  Form  1036  (Statement  and 
Certificate  of  Award)  shall  be  prepared 
in  accordance  with  PPR  1-2.407-7  for 
each  contract.  The  original  SF-1036  shall 
be  forwarded  with  the  original  contract 
to  the  cognizant  accounting  office  and  a 
copy  retained  with  the  file  copy  in  the 
procurement  office. 

§12—2.407—8  Protests  against  award. 

When  a  protest  is  received  after 
award  of  contract,  the  ccmtracting  officer 
shall  obtain  the  views  and  advice  of  legal 
cotmsel  and  the  head  of  the  procuring 
activity.  If  it  appears  that  the  award  may 
be  held  invalid  and  a  delay  in  receiving 
the  supplies  or  services  is  not  prejudicial 
to  the  Government’s  interest,  the  con¬ 
tracting  officer  should  seek  a  mutual 
agreement  with  the  contractor  to  sus¬ 
pend  performance  cm  a  no-oost  basis. 

§12—2.408  Information  to  bidders. 

Unsuccessful  bidders  shall  be  given  a 
written  notification  of  award.  It  shall 


contain  the  name  of  the  successful  con- 
tractor(s),  and  the  unit  price(s)  or  the 
total  amount  of  the  contract,  whichever 
is  ai^ropriate.  However,  when  numerous 
unit  prices  apply,  thereby  creating  an 
extensive  workload  in  furnishing  this  in¬ 
formation,  or  where  the  total  amount  of 
the  contract  would  not  be  meaningful, 
price  information  may  be  omitted.  In  the 
latter  instance,  the  l(x»tion  where  the 
abstract  of  bids  is  available  for  inspec¬ 
tion  shall  be  stated. 

Subpart  12—2.5 — Two-Step  Formal 
Advertising 

§  12—2.503  Procedures. 

§  12—2.503—1  Step  one. 

(a)  In  addition  to  the  information  re¬ 
quired  by  PPR  1-2.503-1  (a),  the  Late 
Offers  and  Mcxiiflcations  provision  in 
DOTPR  12-3.5008 (b)  shall  be  included 
in  the  request. 

(b)  Although  the  Government’s  de¬ 
livery  or  performance  requirements  are 
not  evaluation  factors  under  Step  One, 
information  about  those  reqtiirements 
may  be  of  assistance  to  potential  bidders 
in  determining  whether  or  not  to  sub¬ 
mit  a  technical  proposal.  Accordingly, 
a  request  for  technical  proposals  may 
contain  a  statement  indicating  what  the 
Government’s  probable  contract  delivery 
or  performance  requirements  will  be. 
The  statement  shall  also  advise  that 
such  information  is  not  binding  on  the 
Government  and  that  the  Government’s 
actual  delivery  or  performance  require¬ 
ments  will  be  contained  in  the  invita¬ 
tion  for  bid  issued  imder  Step  Two. 

§  12—2.503—50  Delerniination  of  size 
status. 

Where  a  two-step  procurement  is  set 
aside  for  small  business  firms,  the  con¬ 
trolling  point  in  time  for  determining 
the  size  status  of  a  concern  is,  as  pre¬ 
scribed  in  PPR  1.1.703-1  (b),  the  date 
of  award  of  contract.  The  fact  that  the 
size  status  of  an  offeror  submitting  a 
proposal  in  good  faith  changed  from  a 
“small”  to  a  “large”  business  during  the 
interval  between  Step  One  and  Step 
Two  is  not  sufficient  to  justify  an  excep¬ 
tion  to  the  rule  that  size  status  is  for 
determination  at  time  of  award. 


PART  12-3— PROCUREMENT  BY 
NEGOTIATION 


Subport  12—3.2 — Circumstances  Permitting 
Negotiation 

Sec. 

12-3.200  Scope  of  subpart. 

12-3.201  National  emergency. 

12-3.202  Public  exigency. 

12-3.203  Purchases  not  in  excess  of 

$2,500. 

12-3.204  Personal  and  professional 

services. 

12-3.205  Services  of  educational  institu¬ 

tions. 

12-3.206  Purchases  outside  the  United 

States. 

12-3.207  Medicines  or  medical  supplies. 

12-3.208  Pre^erty  purchased  for  au¬ 

thorized  resale. 

12-3.209  Subsistence  supplies. 

12-3.210  Impracticable  to  secure  com¬ 

petition  by  formal  advertis¬ 
ing. 
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Sec. 

12-3.211  Experimental,  development,  or 
research  work. 

12-3.212  Purchases  not  be  publicly 
disclosed. 

12-3.213  Technical  equipment  requir¬ 

ing  standardization  and  in¬ 
terchangeability  of  parts. 

12-3.214  Negotiation  after  advertising. 

12-3.216  Otherwise  authorized  by  law. 

12-3.250  Technical  or  specialized  sup¬ 

plies  requiring  substantial 
Initial  Investment  or  extend¬ 
ed  period  of  preparation  for 
manufacture. 

12-3.251  Purchases  In  the  Interest  of 

national  defense  or  Indus¬ 
trial  mobilization. 

12-3.252  Negotiation  of  construction 
contracts. 

Subpart  12—3.3 — Determinations,  Findings  and 
Authorities 

12-3.301  General. 

12-3.305  Format  for  determinations  and 

findings. 

12-3.305-50  Format  for  D&F  for  authority 
to  negotiate  a  contract. 

12-3.305-51  Format  for  D&F  for  use  of  cost 
reimbursable  or  fixed-price 
Incentive  type  contracts. 

Subpart  1 2—3.4 — Types  of  Contracts 

12-3.405-6  Cost-plus-a-fixed-fee  contract. 

12-3.408  Letter  Contract. 

12-3.450  Letter  of  intent. 

Subpart  12— 3.6— Small  Purchases 

12-3.603  Competition. 

12-3.603-1  Solicitation. 

12-3.603-2  Data  to  support  small  pur¬ 
chases. 

12-3.650  Purchase  orders. 

12-3.650-1  “Minimum  billing’’  quotations. 

12-3.650-2  Unpriced  purchase  orders. 

12-3.650-3  Estimated  purchase  orders. 

12-3.650-5  List  of  vendors. 

12-3.660-6  Follow-up. 

12-3.660-7  Inspection  and  acceptance. 

12-3.651  Delivery  orders. 

12-3.652  Service  Contract  Act  of  1966. 

12-3.652-1  General. 

12-3.652-2  Purchase  order  transactions. 

12-3.652-3  Standard  Form  44  transactions. 

12-3.653  Fast  payment  procedures. 

12-3.653-1  General. 

12-3.653-2  Conditions  for  use. 

12-3.663-3  Preparation  of  orders. 

12-3.653-4  Past  payment  clause. 

12-3.653-5  Consignee  notification  of  non- 
receipt,  damage,  or  noncon¬ 
formance. 

12-3.653-6  Responsibility  for  collection  of 
debts. 

Subpart  1 2—3.7 — Negotiated  Overhead  Rates 

12-3.700  Scope  of  subpart. 

12-3.703  Applicability. 

12-3.704  Contract  clauses. 

12-3.704-1  Contracts  with  concerns  other 
than  educational  Institutions. 

12-3.704-2  Contracts  with  educational  In¬ 
stitutions. 

12-3.704-50  Interim  payment  of  Indirect 
costs. 

12-3.704-51  Audit  determination — (actual). 

Subpart  12—3.8 — Price  Negotiation  Policies  and 
Techniques 

12-3.801  Basic  policy. 

12-3.801-2  Responsibility  of  contracting 
officers. 

12-3.807  Pricing  techniques. 

12-3.807-6  Refusal  to  provide  cost  or  pric¬ 
ing  data. 

12-3.808  Profit  or  fee. 

12-3.808-2  Factors  for  determining  fee  or 
IHOflt. 


Sec. 

12-3.809  Contract  audit  as  a  pricing  aid. 

Subpart  12—3.50 — Solicitation  of  Proposals 
12-3.5000  Scope  of  sulq>art. 

12-3.6001  Competition. 

12-3.5002  Preparation  of  request  for  pro¬ 
posals. 

12-3.5003  Receipt  and  safeguarding  of  of¬ 
fers. 

12-3.5004  Solicitation  for  Informational 
or  planning  purposes. 
12-3.5005  Bidders  mailing  lists. 

12-3.5006  Preproposal  conferences. 

12-3.5006-1  General. 

12-3.5006-2  Procedure. 

12-3.6007  Amendment  of  request  for  pro¬ 
posals — ^prior  to  closing  date. 
'  12-3.5008  Late  proposals  and  modifica¬ 
tions. 

12-3.5009  ’Treatment  of  procurement  In¬ 

formation. 

12-3.5009-1  Restrictions  on  disclosure  and 
use  of  data  In  prc^osals. 
12-3.5009-2  Disclosure  of  Information  dur¬ 
ing  the  preaward  or  preac¬ 
ceptance  period. 

12-3.5009-3  Preaward  notice  of  unacceptable 
offers. 

12-3.5010  Protests  against  award. 

12-3.5011  Notice  of  award  technique. 

12-3.5012  Unsolicited  contract  proposals. 

Atjthomtv:  The  provisions  of  this  Part 
12-3  issued  under  sec.  205(c),  63  Stat.  389; 
40  U.S.C.  486(C),  10  U.S.C.  2301-2314. 

Subpart  12-3.2 — Circumstances 
Permitting  Negotiation 
§  12—3.200  Scope  of  siibparl. 

(a)  This  subpart  is  applicable  only  to 
the  Coast  Guard. 

(b)  Procurements  by  the  Coast  Guard 
may  be  effected  by  negotiation  imder  any 
one  of  the  17  exceptions  contained  in 
10  U.S.C.  2304(a).  Except  as  modified 
in  this  Subpart  12-3.2,  the  regulations 
set  out  in  FPR  Subpart  1-3.2  shall  apply 
to  Coast  Guard  negotiated  procurement. 

§  12—3.201  National  emergency. 

Section  2304(a)(1)  of  10  U.S.C.  shall 
be  dlted  as  the  authority  for  Coast  Guard 
procurement  under  this  section. 

§  12—3.202  Public  exigency. 

Section  2304(a)  (2)  of  10  U.S.C.  shall 
be  cited  as  the  authority  for  Coast  Guard 
procurement  under  this  section. 

§  12—3.203  Piirclia.>>es  not  in  excess  of 
$2,500. 

Section  2304(a)(3)  of  10  U.S.C.  shall 
be  cited  as  the  authority  for  Coast  Guard 
procurement  under  this  section. 

§  12—3.204  Personal  and  professional 
services. 

Section  2304(a)(4)  of  10  U.S.C.  shall 
be  cited  as  the  authority  for  Coast  Guard 
procurement  under  this  section. 

§  12—3.205  Services  of  educational  in¬ 
stitutions. 

Section  2304(a)  (5)  of  10  U.S.C.  shall 
be  cited  as  the  authority  for  Coast  Guard 
procurement  under  this  section. 

§  12— .3.206  Purchases  outside  tlie  United 
States. 

(a)  Authority.  Section  2304(a)  (6)  of 
10  U.S.C.  shall  be  cited  as  the  authority 
for  Coast  Guard  procurement  under  this 
section  “for  property  or  services  to  be 
prociRed  and  used  outside  the  United 


States,  and  its  territories,  possessions 
and  Puerto  Rico.” 

(b)  Application.  This  authority  shall 
be  used  only  for  the  procurement  of — 

(1)  Supplies  to  be  (i)  shipped  from, 
(ii)  delivered,  and  (iii)  used,  or 

(2)  Services  to  be  performed  outside 
of  the  United  States,  its  possessions  and 
Puerto  Rico,  irrespective  of  the  place  of 
negotiation  or  execution  of  the  contract. 

§  12—3.207  Medicines  or  medical  sup¬ 
plies. 

Section  2304(a)  (7)  of  10  U.S.C.  shall 
be  cited  as  the  authority  for  Coast  Guard 
procurement  under  this  section. 

§  12—3.208  Property  purchased  for  au¬ 
thorized  resale. 

Section  2304(a)(8)  of  10  U.S.C.  shall 
be  cited  as  authority  for  Coast  Guard 
procurement  under  this  section. 

§  12—3.209  Subsistence  supplies. 

Section  2304(a)(9)  of  10  U.S.C.  shall 
be  cited  as  authority  for  Coast  Guard 
procurement  under  this  section. 

§  12—3.210  Impracticable  to  secure  com¬ 
petition  by  formal  advertising. 

Section  2304(a)  (10)  of  10  U.S.C.  shall 
be  cited  as  authority  for  Coast  Guard 
procurement  imder  this  section. 

§12—3.211  Experimental,  development, 
or  research  work. 

(a)  Auf/tortfy.  Section  2304(a)  (11)  of 
10  U.S.C.  shall  be  cited  as  authority  for 
Coast  Guard  procurement  under  this 
section. 

(b)  Limitations.  In  addition  to  the 
limitations  set  forth  in  FPR  l-3.211(b), 
determinations  and  findings  for  con¬ 
tracts  negotiated  under  this  Section  re¬ 
quiring  expenditures  of  not  more  than 
$100,000,  shall  be  made  by  the  Comp¬ 
troller,  Coast  Guard  Headquarters  (Com¬ 
mandant  (P) ) ;  those  in  excess  of  $100,- 
000  shall  be  made  by  the  Commandant 
of  the  Coast  Guard. 

(c)  Reporting  requirement.  (1)  Re¬ 
ports  required  by  section  2304(e),  of  10 
U.S.C.  to  be  made  to  the  Congress  on 
May  19  and  November  19  of  each  year 
shall  be  made  by  Chief,  Procurement 
Division  (Commandant  (FSP) ) ,  to  the 
Department  of  Transportation,  Office  of 
Installations  and  Logistics,  TAD-60,  by 
May  1  and  November  1  of  each  year  of 
the  purchases  and  contracts  made  un¬ 
der  this  §  12-3.211  since  the  date  of  last 
report. 

(2)  Reports  shall  contain  the  follow¬ 
ing  information : 

(i)  Name  of  contractor: 

(ii)  Dollar  amount  of  contract  (in¬ 
cluding  amendments) ;  and 

(iii)  Brief  description  of  the  work  re¬ 
quired  to  be  performed  under  the  con¬ 
tract  (when  necessary,  because  of  the 
national  security,  the  word  “Classified” 
may  be  used  in  lieu  of  the  description.) 

§  12—3.212  Pur4-ha^<‘K  not  to  be  publicly 
diM‘lu»ed. 

(a)  Authority.  Section  2304(a)  (12)  of 
10  U.S.C.  shall  be  cited  as  the  authority 
for  Coast  Guard  procurement  under  this 
section. 
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(b)  Limitations.  Determinations  and 
findings  for  negotiation  under  this  sec¬ 
tion  shall  be  made  by  the  Commandant. 

§  12—3.213  Technical  equipment  requir¬ 
ing  standardization  and  interchange- 
ability  of  parts. 

(a)  Authority.  Section  2304(a)  (13)  of 
10  U.S.C.  shall  be  cited  as  authority  for 
Coast  Guard  procurement  under  this 
section. 

(b)  Limitations.  Determinations  and 
findings  for  negotiation  under  this  sec¬ 
tion  shall  be  made  by  the  Commandant. 

§  12—3.214  Negotiation  after  advertising. 

la)  Auf/iorifi/.  Section  2304(a)  (15)  of 
10  U.S.C.  shall  be  cited  as  authority  for 
Coast  Guard  procurement  under  this 
section.  Determinations  and  findings  for 
negotiation  under  this  section  shall  be 
made  by  the  Commandant. 

(b)  Limitations.  In  addition  to  the 
limitations  imposed  in  FPR  l-3.214(b), 
the  negotiated  price  must  be  less  than 
the  lowest  rejected  bid  of  any  respon¬ 
sible  bidder,  as  determined  by  the 
Commandant. 

§  12—3.215  Otherwise  authorized  by 
law. 

(a)  Auf/iorifi/.  Section  2304(a)  (17)  of 
10  U.S.C.  shall  be  cited  as  authority  for 
Coast  Guard  procurement  tmder  this 
section. 

(b)  Application.  The  contract  shall  cite 
as  authority  to  negotiate,  in  addition  to 
10  U.S.C.  2304(a)  (17),  the  applicable 
statute  or  United  States  Code  reference. 

§  12—3.250  Teehnical  or  spe<'ialized  sup¬ 
plies  requiring  substantial  initial  in¬ 
vestment  or  extended  period  of  prep¬ 
aration  for  manufacture. 

(a)  Authority.  Pursuant  to  10  U.S.C. 
2304(a)  (14),  purchases  and  contracts 
may  be  negotiated  if  “for  technical  or 
special  pitHJcrty  that  he  [the  Comman¬ 
dant]  determines  to  require  a  substantial 
Initial  investment  or  an  extended  period 
of  preparation  for  manufacture  and  for 
which  he  determines  that  formal  adver¬ 
tising  would  be  likely  to  result  in  addi- 
ticmal  cost  to  the  Government  by  i-eason 
of  duplication  of  investment  or  would 
result  in  duplication  of  necessary  prep¬ 
aration  which  would  unduly  delay  the 
procurement  of  the  property.” 

(b)  Application.  The  authority  of  this 
section  may  be  used  for  the  procurement 
of  technical  or  specialized  supplies;  for 
example,  aircraft,  radar,  guid^  missiles, 
rockets,  and  similar  items  of  equipment; 
major  components  of  any  of  the  fore¬ 
going,  and  any  supplies  of  a  technical  or 
specialized  nature  which  may  be  neces¬ 
sary  for  the  use  or  operation  of  any  of 
the  forgoing.  Such  procurement  gener¬ 
ally  involves: 

(1)  High  starting  costs  which  have  al¬ 
ready  been  paid  for  by  the  Government 
or  by  the  supplier; 

(2)  Preliminary  engineering  and  de¬ 
velopment  work  that  would  not  be  useful 
to  or  usable  by  any  other  supplier; 

(3)  Elaborate  special  tooling  already 
acquired; 
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(4)  Substantial  time  and  efioi't  al¬ 
ready  expended  in  developing  a  prototype 
or  initial  production  model;  and 

(5)  Important  design  changes  which 
will  continue  to  be  developed  by  the 
supplier. 

The  authority  cited  in  this  section  will, 
in  general,  be  used  in  situations  where  it 
is  preferable  to  place  a  production  exm- 
tract  with  the  supplier  who  had  devel¬ 
oped  the  equipment,  and  thereby  either 
assure  to  the  (3overnment  the  benefit  of 
the  techniques,  tooling,  and  equipm'-nt 
already  acquired  by  that  supplier  o.  avoid 
imdue  delay  arising  from  a  new  supplier’s 
having  to  acquire  such  techniques,  tool¬ 
ing,  and  equipment.  This  exception 
should  not  be  used  to  avoid  duplication 
of  private  investment  imless  this  dupli¬ 
cation  w'ould  be  likely  to  result  in  addi¬ 
tional  cost  to  the  Government. 

(c)  Limitations.  The  authority  of  this 
section  requires  a  determination  and 
findings  by  the  Commandant  which 
states: 

(1)  The  supplies  are  of  a  technical  or 
special  nature  requiring  a  substantial  in¬ 
vestment  or  an  extended  period  of  prepa¬ 
ration  for  manufacture:  and 

(2)  Procurement  by  formal  advertis¬ 
ing  either — 

(i)  Would  be  likely  to  result  in  addi¬ 
tional  cost  to  the  Government  by  reason 
of  duplication  of  investment;  or 

(ii)  Would  result  in  dupli(xition  of 
necssai-y  prepartion  which  would  unduly 
delay  the  procurement. 

§  12— .3.2.51  Purchases  in  the  inIcrMt  of 
national  defense  or  industrial  mobil¬ 
ization. 

(a)  Authority.  Pursuant  to  10  U.S.C. 
2304(a)  (16),  purchases  and  contracts 
may  be  negotiated  if  “he  (the  Comman¬ 
dant)  determines  that  (1)  it  is  in  the 
interest  of  national  defense  to  have  a 
plant,  mine,  or  other  facility,  or  a  pro¬ 
ducer,  manufacturer  or  other  supplier, 
available  for  furnishing  property  or  serv¬ 
ices  in  case  of  a  national  emergency;  or 

(2)  the  interests  of  industrial  mobiliza¬ 
tion,  in  the  case  of  such  an  emergency, 
or  the  interests  of  national  defense  in 
maintaining  active  engineering,  research, 
and  development,  would  otherwise  be 
subserved.” 

(b)  Application.  The  authority  cited 
in  this  section  may  be  used  to  effectu¬ 
ate  such  plans  and  programs  as  may 
be  evolved  under  the  direction  of  the 
Commandant  to  provide  incentives  to 
manufacturers  to  maintain  and  keep 
active,  engineering  and  design  staffs  and 
manufacturing  facilities  available  for 
maximum  production.  The  following  are 
illustrative  of  circumstances  with  re¬ 
spect  to  which  this  authority  may  be 
used: 

(1)  When  procurement  by  negotia¬ 
tion  is  necessary  to  keep  vital  facilities 
or  suppliers  in  business  or  to  make  them 
available  in  the  event  of  national 
emergency. 

(2)  When  procurement  by  negotiation 
with  selected  suppliers  is  necessary  in 
order  to  train  them  in  the  furnishing  of 


critical  supplies  to  prevent  the  loss  of 
their  ability  and  employee  skills,  or  to 
maintain  active  engineering,  research, 
and  development  work. 

(3)  When  procurement  by  negotiation 
is  necessary  to  maintain  properly  bal¬ 
anced  sources  of  supply  for  meeting  the 
requirements  of  procurement  programs 
in  the  interest  of  industrial  mobilization. 
(When  the  quantity  required  is  substan¬ 
tially  larger  than  the  quantity  which 
must  be  awarded  in  order  to  meet  the 
objectives  of  this  authority,  that  por¬ 
tion  not  required  to  meet  such  objec¬ 
tives  will  ordinarily  be  procured  by  for¬ 
mal  advertising  or  by  negotiation  under 
another  appropriate  negotiation  excep¬ 
tion.  ) 

(c)  Limitations.  The  authority  cited 
in  this  section  shall  not  be  used  imless 
and  until  the  Commandant  has  deter¬ 
mined  that — 

(1)  It  is  in  the  interest  of  national 
defense  to  have  a  particular  plant,  mine, 
or  other  facility  or  a  particular  pro¬ 
ducer,  manufacturer,  or  other  supplier 
available  for  furnislring  supplies  or  serv¬ 
ices  in  case  of  national  emergency  and 
negotiation  is  necessary  to  that  end;  or 

(2)  The  interests  of  industrial  mobili¬ 
zation  in  the  case  of  a  national  emer¬ 
gency  would  be  subserved  by  negotia¬ 
tion  with  a  particular  supplier;  or 

(3)  The  interest  of  national  defense  in 
maintaining  active  engineering,  research 
and  development  would  be  subserved  by 
negotiation  with  a  particular  supplier. 

(d)  Reporting  requirements.  Reports 
required  by  section  2304(e)  of  10  U.S.C. 
to  be  made  to  the  Congress  on  May  19 
and  November  19  of  each  year  will  be 
made  by  the  Chief,  Procurement  Divi¬ 
sion  (Commandant  (FSP)),  by  May  1 
and  November  1  of  each  year  to  the  De¬ 
partment  of  Transportation,  Director  of 
Installations  and  Logistics,  TAD-60,  of 
the  purchases  and  contracts  made  under 
10  U.S.C.  2304(a)  (16)  since  the  date  oi 
last  reporting. 

(1)  Reports  shall  contain  the  follow¬ 
ing  information: 

(1)  Name  of  contractor. 

(ii)  Dollar  amount  of  contract  (in¬ 
cluding  amendments). 

(iii)  Brief  description  of  the  w'ork  re¬ 
quired  to  be  performed  under  the  con¬ 
tract.  (When  necessary,  because  of  the 
national  security,  the  word  “classified” 
may  be  used  in  lieu  of  description.) 

(2)  Negative  reports  are  not  required. 

§  12—3.252  Negotiation  of  ronstruetion 
contracts. 

See  DOTPR  12-18.301-50. 

Subpart  12—3.3 — Determinations, 
Findings  and  Authorities 
§  12-3.301  General. 

The  determinations  and  findings  re¬ 
quired  to  be  made  under  FPR  Part  1-3 
by  the  Coast  Guard  shall  cite  the  appro¬ 
priate  section  of  chapter  137  of  title  10 
of  the  United  States  Code.  Determina¬ 
tions  and  findings  of  all  other  Adminis¬ 
trations  shall  cite  the  appropriate  section 
of  title  41  of  the  United  States  Code. 
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§  12—3.305  Format  for  drierminations 
and  findinits. 

§  12—3.305—50  Format  for  D&F  for  au¬ 
thority  to  negotiate  a  contraet. 

Department  op  Transportation 
(Name  of  administration) 

DETERMINATION  AND  FINDINGS 

Authority  to  negotiate  a  contract  under 
(Insert  authority) 

FINDINGS 

1.  The  proposed  contract  provides  for  the 
procurement  of  (describe  here  the  nature  and 
scope  of  the  work  to  be  performed,  including 
estimated  cost) . 

2.  (In  this  and  any  subsequent  paragraphs, 
set  forth  the  facts  and  circumstances  that 
clearly  and  convincingly  establish  that  for¬ 
mal  advertising  would  not  be  feasible  and 
practicable  for  the  procurement.) 

DETERMINATION 

Upon  the  basis  of  these  findings,  I  hereby 
determine  that 'the  proposed  contract  may 
be  negotiated  without  formal  advertising 
pursuant  to  (Insert  authority). 

Date . 

§  12—3.305—51  Format  for  D&F  for  use 
of  cost  reimbursable  or  fixed-priee 
inrentive  type  eontraels. 

Department  or  Transportation 
(Name  of  Administration) 
determination  and  findings 

Authority  to  use  a  (Insert  type)  contract 

FINDINGS 

1.  The  proposed  contract  provides  for  the 
procurement  of  (brief  description  of  sup¬ 
plies  or  services)  at  an  estimated  cost  of 

» . 

2.  (In  this  and  any  subsequent  paragraphs 
set  forth  the  facts  that  show  why  It  is  Im¬ 
practicable  to  secure  supplies  or  services  of 
the  kind  or  quality  required  without  the  use 
of  such  type  of  contract,  or  that  such  method 
of  contracting  is  likely  to  be  less  costly  than 
other  methods.) 

DETERMINATION 

Upon  the  basis  of  these  findings,  I  hereby 
determine  that  it  is  Impracticable  to  secure 
supplies  or  services  of  the  kind  or  quality 
required  without  the  use  of  (insert  type  of 
contract).  [Alternate;  *  *  *  I  hereby  de¬ 
termine  that  the  use  of  (Insert  type  of  con¬ 
tract)  is  likely  to  be  less  costly  than  other 
methods.] 

(When  a  cost-plus-a-fixed  fee  Is  involved, 
the  following  finding  Is  also  to  be  made ; ) 

Pursuant  to  (insert  “41  U.S.C.  254(b)”  or 
“10  U.S.C.  2306(d).”  as  applicable).  I  hereby 
determine  that  the  estimated  cost  of  the  con¬ 
tract,  exclusive  of  the  fee.  Is  $ _ ,  that 

the  fee  In  the  amount  of  $ _ Is _ 

of  the  estimated  cost,  exclusive  of  fee,  and 
that  the  fee  Is  within  statutory  and  admin¬ 
istrative  limitations. 

Date _  _ 

Subpart  12—3.4 — Types  of  Contracts 

§  12—3.405—5  C.ost-pIu!«-a-fixi'd-fer  con¬ 
tract. 

In  the  case  of  a  cost-plus-a-fixed-fee 
contract  with  a  non-profit  or  not-for- 
profit  organization,  the  fee  shall  not 
exceed  5  percent  of  the  estimated  cost 
of  the  contract,  exclusive  of  fee,  imless 
approved  in  writing  by  the  Director, 
Office  of  Installations  and  Logistics,  OST. 


§  12—3.408  Letter  Contract. 

(a)  Request  for  approval.  The  use  of 
letter  contracts  must  be  approved  in  ad¬ 
vance  on  a  case-by-case  basis  by  the  head 
of  the  procuring  activity,  and  variations 
from  the  limitations  set  forth  in  para¬ 
graph  (b)  of  this  section  must  be  ap¬ 
proved  by  the  head  of  the  procuring  ac¬ 
tivity.  The  request  for  approval  must 
state:  The  necessity  and  advantage  to 
the  Government  in  issuing  the  letter  con¬ 
tract;  why  no  other  type  of  contract  is 
suitable;  name  and  address  of  the  pro¬ 
posed  contractor;  duration  of  proposed 
letter  contract  in  number  of  days  from 
date  of  execution;  amoimt  of  letter  con¬ 
tract  and  estimated  amount  of  definitive 
contract  showing  source  and  citation  of 
funds  with  statement  that  funds  are 
available;  the  estimated  delivery  date  or 

.  dates  and  the  proposed  type  of  definitive 
contract. 

(b)  Limitations.  In  addition  to  the 
limitations  prescribed  in  FPR  l-3.408(c), 
the  following  apply  to,  and  shall  be  ex¬ 
pressly  stated  in.  each  letter  contract: 

(1)  The  period  of  effectiveness  for  the 
letter  contract,  including  a  sp^ific  date 
when  deflnitization  will  be  completed. 
This  date  shall  not  be  later  than  the  first 
to  occur  of  the  following: 

(1)  The  expiration  of  120  days  from 
the  date  of  the  letter  contract;  or 

<ii)  The  date  by  which  40  percent  of 
the  performance  of  the  work  will  be 
completed. 

(2)  The  maximum  liability  of  the  Gov¬ 
ernment  stated  in  the  letter  contract 
shall  not  exceed  50  percent  of  the  total 
estimated  cost  of  the  procurement. 

Amendments  to  letter  contracts  to  ac¬ 
complish  new  procurement  are  subject  to 
the  same  limitations  as  new  letter 
contracts. 

(c)  Content.  In  addition  to  the  re¬ 
quirements  in  FT*R  l-3.408(d),  the  letter 
contract  shall  also: 

( 1 )  Incorporate,  by  reference  or  other¬ 
wise,  all  clauses  required  by  statute,  FPR, 
DOTPR,  and  optional  standard  and  spe¬ 
cial  clauses  determined  to  be  applicable. 

(2)  State  that  the  definitive  contract 
shall  contain  all  provisions  under  sub- 
paragraph  (1)  of  this  paragraph. 

(3)  Contain  an  overall  price  ceiling  or 
a  maximum  ceiling  on  fee,  where  a 
quoted  price  has  been  received  and  it  is 
considered  appropriate  to  limit  the  Gov¬ 
ernment’s  ultimate  liability. 

§12—3.150  Lotion,  of  inloiil. 

Letters  of  intent  shall  not  be  used. 

Subpart  1 2-3.6— -Small  Purchases 
§  12—3.60.3  Coiiipolilion. 

§  12—3.603—1  Solioilutiun. 

(a)  Purchases  not  in  excess  of  $250. 
Small  purchases  not  exceeding  $250  may 
be  accomplished  without  securing  com¬ 
petitive  quotations  w’henever  there  exists 
a  basis  for  determining  that  the  price 
to  be  paid  is  reasonable.  However,  such 
purchases  shall  be  distributed  equitably 
among  qualified  suppliers. 

(b)  Purchases  in  excess  of  $250  but 
not  in  excess  of  $2,500.  Where  the  esti¬ 


mated  dollar  amoimt  of  the  procurement 
exceeds  $250,  the  solicitation  shall  nor¬ 
mally  be  made  of  at  least  three  sources 
of  supply.  Where  there  are  more  than 
three  names  on  the  list  of  vendors  for 
an  item,  the  mailing  list  for  a  particular 
solicitation  should  include  the  vendor 
who  received  the  award  on  the  previous 
solicitation,  if  he  performed  satisfactor¬ 
ily  and  two  other  vendors  (on  a  rotated 
basis)  from  the  list  of  vendors.  While 
there  may  be  instances  where  quotations 
should  be  solicited  from  additional 
sources,  soliciting  quotations  from  at 
least  three  suppliers  ordinarily  is  suffi¬ 
cient.  Care  should  be  taken  to  prevent 
administrative  costs  from  being  dispro¬ 
portionate  to  the  amount  of  the  pur¬ 
chase.  The  number  of  quotations  ob¬ 
tained  and  considered  or  the  number  of 
sources  of  supply  utilized  when  making 
small  purchases  will  depend  to  a  large 
extent  on  what  knowle<ige  the  purchas¬ 
ing  officer  has  of  the  current  availability 
and  price  of  the  de.?ired  item  in  commer¬ 
cial  markets. 

§  12—3.603—2  Data  to  support  sniall 
purrhaM*!). 

Small  purchase  transactions  over  $250 
with  commercial  sources  shall  be  docu¬ 
mented  to  show  (a)  the  basis  for  deter¬ 
mining  that  the  price  is  reasonable,  (b) 
names  of  firms  contacted  and  prices 
quoted,  and  (c)  the  reason  why  compe¬ 
tition  was  not  obtained  when  only  one 
source  of  supply  was  solicited.  DOT  Form 
F  4230.1  titled  “Small  Purchase  Sum¬ 
mary”  may  be  used  to  satisfy  the  fore¬ 
going  documentatipn  requirements. 

§  1 2—3.6.50  Purcliasc  orders. 

§  12—3.650—1  **Miiiiniiim  billing”  qiio- 
talioiu. 

Occasionally  an  item  can  be  obtained 
only  from  a  supplier  who  quotes  a  mini¬ 
mum  order  price  or  a  minimum  order 
quantity,  which  either  unreasonably  ex¬ 
ceeds  the  agency’s  needs  or  results  in  an 
unreasonable  price  for  the  quantity  re¬ 
quired.  If  practicable  before  placing  the 
order  the  requiring  activity  should  be 
informed  in  such  cases  of  all  facts  re¬ 
garding  the  quotation  and  consideration 
should  be  given  to  increasing  the  quan¬ 
tity,  consolidation  of  orders,  or  other 
appropriate  action.  The  file  shall  be  doc- 
umerNicd  to  show  the  final  action  taken 
in  such  cases. 

§  12—3.650—2  I’liprirc-d  purcitasr  ordt'rs. 

<a)  General.  An  unpriced  purchase 
order  is  an  order  for  supplies  or  services 
the  price  of  which  is  not  firmly  estab¬ 
lished  at  the  time  of  issuance  of  the  or¬ 
der.  Such  orders  shall  contain  a  “Not 
To  Exceed”  provision.  The  contracting 
officer  shall  assure  that  suppliers  receiv¬ 
ing  unpriced  purchase  orders  are  care¬ 
fully  selected. 

(b)  Conditions  for  use.  An  unpriced 
purchase  order  may  be  used  only  when 
all  of  the  following  conditions  are 
present: 

(1)  The  purchase  will  not  exceed 
$2,500,  and 
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(2)  It  is  impractical  to  obtain  pricing 
in  advance  of  issuance  of  the  purchase 
order,  and 

(3)  The  procurement  is  for  (i)  repairs 
to  equipment  requiring  disassembly  to 
determine  the  nature  and  extent  of  such 
repairs,  (ii)  sole  soimce  material  for 
wnich  cost  cannot  be  readily  established, 
or  (iii)  supplies  or  services  where  prices 
are  known  to  be  competitive  but  exact 
prices  are  not  known. 

(c)  Procedures.  A  realistic  “Not  To 
Exceed”  limitation  shall  be  placed  on  the 
order  which  shall  be  stated  in  the  notice 
to  supplier  provision  in  the  blank  space 
provided.  This  amoimt  shall  be  obligated 
subject  to  adjustment  when  the  firm 
price  is  established.  Each  impriced  pur¬ 
chase  order  shall  contain  the  following 
provision : 

Notice  to  supplier:  This  Is  a  firm  order  If 
the  total  price  does  not  exceed  the  amount 

of  $ _ If  the  amount  to  be  invoiced  will 

exceed  the  amount  stated  below,  or  If  you 
cannot  furnish  the  work  described  In  exact 
accordance  with  the  description  and  delivery 
schedule  set  forth  herein.  Withhold  Per¬ 
formance  and  Immediately  notify  the  Con¬ 
tracting  Officer  giving  your  quotation  or  pro¬ 
posed  substitution  or  changes.  In  no  event 
will  the  total  amount  paid  under  this  order 
exceed  the  amount  stated  unless  and  until 
the  order  has  been  amended  In  writing  and 
signed  by -the  Contracting  Officer. 

The  contracting  officer  or  his  designated 
representative  shall  certify  that  the  in¬ 
voiced  price  is  fair  and  reasrnable  and 
process  the  invoice  for  payment.  Suitable 
local  records  and  controls  of  outstanding 
unpriced  purchase  orders  shall  be  main¬ 
tained  to  assure  regular  followup  with 
suppliers  imtil  the  order  is  firmly  priced. 
These  records  should  include  any  infor¬ 
mation  available  to  supfxirt  the  fairness 
and  reasonableness  of  the  proposed 
monetary  limitation.  If  the  firm  price  ex¬ 
ceeds  the  “not  to  exceed”  price  and  the 
contracting  officer  determine.r,  neverthe¬ 
less,  that  such  purchase  be  made  from 
the  supplier,  the  order  shall  be  amended 
accordingly:  Provided,  That  in  no  event 
may  the  amount  of  the  order  exceed 
$2,500.  If  the  firm  price  does  not  exceed 
the  “not  to  exceed”  price,  the  order 
should  not  be  amended  for  the  sole  pur¬ 
pose  of  changing  the  estimated  price  to 
a  firm  price. 

§  12—3.650—3  E^iiniated  purchase 
orders. 

<a»  General.  An  estimated  purchase 
order  is  an  order  of  $50  or  less  for  sup¬ 
plies  or  services  the  price  of  which  is 
not  firmly  established  at  the  time  of  issu¬ 
ance  of  the  order  but  which,  imlike  the 
unpriced  purchase  order,  provides  for 
approval  and  payment  of  billed  prices 
without  referral  to  the  contracting  offi¬ 
cer.  Such  orders  may  be  issued  when  it 
is  not  practical  to  obtain  a  firm  price  as 
w'hen.  for  example,  the  need  is  urgent  or 
the  vendor  is  other  than  a  local  source 
and  the  administrative  cost  to  secure  a 
firm  offer  would  be  disproportionate  to 
the  value  of  the  order. 

(b)  Preparation  of  order.  The  word 
Estimated,  the  total  price,  and  a  pro¬ 
vision  reading  substantially  as  follows 
shall  be  included  on  the  order: 


Notice  to  supplier:  This  is  a  firm  order  if 
the  amount  to  he  invoiced  does  not  exceed 
the  estimated  amount  stated  by  $5  or  25 
percent,  whichever  is  greater.  In  such  cases, 
submit  your  invoice  to  the  Pairing  Office.  If 
the  amount  to  be  invoiced  will  exceed  the 
stated  limitations.  Withhold  Performance 
and  Immediately  notify  the  Contracting  Offi¬ 
cer.  In  no  event  will  the  total  amount  paid 
under  this  order  exceed  the  stated  amount 
(plus  $5  or  25  percent,  whichever  is  greater) 
unless  and  until  the  order  has  been  amended 
in  writing  and  signed  by  the  Contracting 
Officer. 

§  12—3.630—1  I’urfliaso  order  ease  file. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  case  file  shall  be 
e.stablished  and  maintained  for  each  pur¬ 
chase  order.  The  file  jacket  may  be  a 
manila,  kraft,  or  any  other  type  folder 
which  will  best  serve  local  needs.  The 
folder  shall  be  tabbed  with  the  purchase^ 
order  number  and  may  include  the  sup¬ 
plier’s  name  or  any  other  appropriate 
data.  At  time  of  issuance  of  the  order, 
the  folder  shall  contain,  as  a  minimum, 
the  procurement  request  or  other  requi¬ 
sitioning  document  (or  a  cross-reference 
to  it) ,  the  order,  and,  if  the  order  exceeds 
$250,  the  documentation  required  by 
§  12-3.603-2. 

(b)  At  locations  other  than  procure- 
rnent  offices,  several  transactions  and 
the  supporting  documents  for  each 
(where  required)  may  be  filed  in  one 
folder. 

§  1 2— .3.650— i?  Li**!  of  venclurs. 

Each  procurement  office  shall  establish 
such  lists  of  vendors  as  are  necessary 
for  recurring  requirements  to  assure  ac¬ 
cess  to  adequate  sources  of  supply.  Where 
the  number  of  firms  on  a  list  is  con¬ 
sidered  excessive,  the  list  may  be  reduced 
by  any  method  which  will  promote  com¬ 
petition  commensurate  with  the  dollar 
value  of  the  purchase  to  be  made.  If  a 
rotation  method  is  used,  the  vendors 
known  to  regularly  submit  the  lowest 
price  shall  be  solicited. 

§  1 2— .3.6.56— 6  Followup. 

Each  procurement  office  shall  estab¬ 
lish  and  maintain  a  simple  and  effective 
followup  system.  It  should  permit  maxi¬ 
mum  latitude  for  the  exercise  of  initia¬ 
tive  and  judgment  in  the  administration 
process  and  be  designed  to  assure  that, 
to  the  maximum  practicable  extent,  pur¬ 
chase  orders  are  completed  in  accordance 
with  their  terms.  The  system  may  use 
copies  of  purchase  orders,  one  or  more 
cards,  or  the  like. 

§  12—3.630—7  Iiispeflioii  and  au'coplanee. 

When  inspection  and  acceptance  are  to 
be  performed  at  destination,  advance 
copies  of  the  purchase  order  shall  be 
furnished  to  consignee (s)  for  material 
receipt  purposes.  Receiving  reports  shall 
be  accomplished  immediately  upon  re¬ 
ceipt  and  acceptance  of  material  to  as¬ 
sure  expeditious  payment  of  orders  and 
to  obtain  prompt  payment  discounts. 

§12—3.651  Delivery  orclors*. 

(a)  Except  as  to  specialized  procure¬ 
ments  for  w'hich  other  instructions  have 
been  issued,  delivery'  orders  shall  be  used 
without  monetary  limitation  for  ordering 


supplies  and  services  ( 1 )  under  an  estab¬ 
lished  contract:  Provided,  The  order  is 
issued  in  accordance  with  the  terms  and 
conditions  of  the  contract  and  the  order 
refers  to  the  particular  contract  involved, 
(2)  from  another  Government  agency 
whether  or  not  a  contract  number  has 
been  assigned. 

(b)  When  the  delivery  order  is  issued 
to  another  Government  agency  and  the 
precise  extent  of  the  work  to  be  done  is 
not  known  at  time  of  issuance,  an  esti¬ 
mated  delivery  order  may  be  i.ssued. 
Each  estimated  delivery  order  shall  con¬ 
tain  a  provision  reading  substantially  as 
follows ; 

Notice;  Funds  are  available  In  the  esti¬ 
mated  amount  stated  below.  If  at  any  time 
the  amount  to  be  vouchered  under  this  order 
Is  expected  to  exceed  the  estimated  amount. 
Withhold  performance  and  immediately  no¬ 
tify  the  Contracting  Officer. 

§  12—3.6.52  .Servioo  (ioiiiracl  Act  of  1965. 
§  12—3.6.52—1  General. 

The  Service  Contract  Act  of  1965  ap¬ 
plies,  with  certain  exceptions,  to  Federal 
contracts  whose  principal  purpose  is  to 
furnish  sei-vices  thi’ough  the  use  of  serv¬ 
ice  employees.  The  Act  applies  without 
dollar  limitation,  but  different  contract 
clauses  are  required  depending  upon 
whether  the  contract  price  exceeds 
$2,500. 

§  12—3.652—2  l*llr«’lIa^c  order  transac¬ 
tions. 

The  Act  applies  to  contracts  made 
through  use  of  purchase  order  forms  if 
such  contracts  have  as  their  principal 
purpose  the  furnishing  of  services 
through  the  use  of  seiwice  employees  and 
if  such  contracts  are  not  otherwise  ex¬ 
empt.  The  clause  prescribed  in  PPR 
1-12.904-2  shall  be  included  in  purchase 
orders  subject  to  the  Act's  coverage. 

§  12—3.652—3  Standard  Form  44  trans¬ 
actions. 

Since  the  use  of  Standard  Form  44  in¬ 
volves,  for  all  practical  purposes,  simul¬ 
taneous  placing  of  purchase  orders  and 
delivery  of  the  items  ordered,  no  written 
terms  and  conditions  are  included  on  the 
SF-44.  Therefore,  the  Service  Contract 
Act  clause  need  not  be  incorporated  in 
SF-44. 

§  12—3.65.3  Fast  payment  prcM'cdii  res. 

§  12-3.65.3-1  General. 

The  procedure  is  designed  to  simplify 
the  handling  and  payment  of  small  pur¬ 
chases.  It  provides  for  payment  for  sup¬ 
plies  based  on  the  vendor’s  submission  of 
an  invoice  which  constitutes  a  represen¬ 
tation  that  ordered  supplies  have  been 
delivered  in  accordance  with  the  pro¬ 
visions  of  the  purchase  order.  The  vendor 
agrees,  by  acceptance  of  the  order,  to 
replace,  repair,  or  correct  supplies  not 
received  by  the  consignee  at  destination, 
damaged  in  transit,  or  not  conforming  to 
the  order. 

§  12— .3.653— 2  C'.oiidiliun!«  for  UM\ 

(a)  Except  as  set  forth  in  paragraph 
(b)  of  this  section,  the  fast  payment 
procedure  should  be  used  to  the  maxi- 
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mum  extent  practicable,  provided  its  use 
Is  consistent  with  the  other  conditions  of 
the  procurement,  when  all  of  the  condi¬ 
tions  set  forth  below  are  present: 

( 1 )  Each  order  does  not  exceed  $2,500 ; 

(2)  Title  to  the  supplies  will  vest  in 
the  Government  (i)  upon  delivery  to  a 
post  office  or  common  carrier  for  mailing 
or  diipment  to  destination,  or  (ii)  upon 
receipt  by  the  Government  when  the 
shipment  is  by  means  other  than  post 
ofiBce  or  common  carrier; 

(3)  The  vendor  agrees  to  replace,  re¬ 
pair,  or  correct  supplies  not  received  at 
destination,  damaged  in  transit,  or  not 
conforming  to  the  order;  and 

(4)  The  supplies  will  be  shipped  trans¬ 
portation  or  postage  prepaid.  Therefore, 
no  Government  Bill  of  Lading  (GBL) 
will  ever  be  issued. 

(b)  Use  of  the  fast  payment  procedure 
would  not  be  indicated,  for  example,  in 
small  purchases  by  offices,  vessels,  air 
stations,  bases,  and  other  locations  when 
material  being  purchased  is  destined  for 
use  at  such  activities  and  contract  ad¬ 
ministration  will  be  performed  by  the 
procurement  office  of  such  activities. 

§  12—3.653—3  Preparation  of  orden*. 

(a)  Orders  shall  be  issued  on  the  ap¬ 
propriate  purchase  order  form  except 
that  calls  against  blanket  purchase 
agreements  shall  be  issued  in  accordance 
with  Administration  procedures.  Orders 
may  be  either  priced  or  unpriced. 

(b)  Special  data  to  be  included  on  pur¬ 
chase  orders  or  in  blanket  ptu-chase 
agreements  using  fast  payment  proce¬ 
dures  are: 

(1)  A  requirement  for  the  supplies  to 
be  shipped  transportation  or  postage  pre¬ 
paid;  and 

(2)  A  requirement  that  invoices  be 
submitted  directly  to  the  paying  office 
designated  in  the  order,  or  in  the  case  of 
impriced  purchase  orders,  to  the  con¬ 
tracting  officer. 

§  12—3.653—4  Fatit  payment  clause. 

The  following  clause  shall  be  included 
in  all  fast  payment  orders: 

Fast  Payment  Procedure 

(a)  General.  This  is  a  fast  payment  order. 
Invoices  will  be  paid  on  the  basis  of  the  Con¬ 
tractor's  delivery  to  a  post  office,  common 
carrier,  or.  In  shipment  by  other  means,  to 
the  point  of  first  receipt  by  the  Government. 

(b)  Responsibility  for  supplies.  Title  to 
the  supplies  shall  vest  in  the  Government 
upon  delivery  to  a  post  office  or  common 
carrier  for  shipment  to  the  specific  desti¬ 
nation.  If  shipment  is  by  means  other  than 
post  office  or  common  carrier,  title  to  the 
supplies  shall  vest  in  the  Government  upon 
delivery  to  the  point  of  first  receipt  by  the 
Government.  Notwithstanding  any  other 
provision  of  the  purchase  order,  the  Con¬ 
tractor  shall  assume  all  responsibility  and 
risk  of  loss  for  supplies  (1)  not  received  at 
destination,  (il)  damaged  in  transit,  or  (lil) 
not  conforming  to  purchase  requirements. 
The  Contractor  shall  either  replace,  repair, 
or  correct  such  supplies  promptly  at  his  ex¬ 
pense:  Provided.  Instructions  to  do  so  are 
furnished  by  the  Contracting  Officer  within 
ninety  (90)  days  from  the  date  title  to  the 
supplies  vests  in  the  Government. 

(c)  Preparation  of  (niHJicc. 

(1)  Upon  delivery  of  supplies  to  a  post 
office,  common  carrier,  or  in  shipments  by 


other  means,  the  point  of  first  receipt  by  the 
Government,  the  Contractor  shall  prepare  an 
Invoice  In  accordance  with  the  instructions 
in  this  order,  except  that  invoices  under  a 
blanket  purchase  agreement  shall  be  pre¬ 
pared  in  accordance  with  the  provisions  of 
the  agreement.  In  shipments  by  either  post 
office  or  common  carrier,  the  Contractor  shall 
either  (A)  cite  on  his  invoice  the  date  of 
shipment,  name  and  address  of  carrier,  bill 
of  lading  number  or  other  shipment  docu¬ 
ment  number,  or  (B)  attach  copies  of  such 
documents  to  his  Invoice  as  evidence  of  ship¬ 
ment.  In  addition  the  invoice  shall  be 
prominently  marked  "Past  Pay.”  In  case  of 
delivery  by  other  than  post  office  or  common 
carrier,  a  receipted  copy  of  the  Contractor's 
delivery  document  shall  be  attached  to  the 
invoice  as  evidence  of  delivery. 

(2)  If  the  purchase  price  excludes  the  cost 
of  tran^>ortation,  the  Contractor  shall  enter 
the  prepaid  shipping  cost  on  the  Invoice  as  a 
separate  item.  The  cost  of  parcel  post  insur¬ 
ance  will  not  be  paid  by  the  Government.  If 
transportation  charges  are  separately  stated 
on  the  Invoice,  the  Contractor  agrees  to  re¬ 
tain  related  paid  freight  bills  or  other  trans¬ 
portation  billings  paid  separately  for  a  period 
of  three  years  and  to  furnish  such  bills  to  the 
Government  when  requested  for  audit 
purooses. 

(d)  Certification  of  invoice.  The  Contrac¬ 
tor  agrees  that  the  submission  of  an  Invoice 
to  the  Government  for  payment  is  a  certi¬ 
fication  that  the  supplies  for  which  the  Gov¬ 
ernment  is  being  billed  have  been  shipped 
or  delivered  in  accordance  with  shipping  in¬ 
structions  Issued  by  the  ordering  officer.  In 
the  quantities  shown  on  the  invoice,  and  that 
such  sui^lies  are  in  the  quantity  and  of  the 
quality  designated  by  the  cited  purchase 
order, 

§  12—3.653—5  Consignee  iiotifieation  of 
nonreeeipt,  damage,  or  nonconform¬ 
ance. 

The  consignee  shall  be  instructed  to 
notify  the  procurement  office  within  30 
days  after  the  specified  date  of  delivery 
in  the  purchase  order,  of  supplies  not 
received  or  damaged  in  transit,  or  not 
conforming  to  purchase  description. 

§  12—3.653—6  Responsibility  for  collec¬ 
tion  of  debts. 

The  contracting  officer  shall  be  pri¬ 
marily  responsible  for  collecting  debts 
resulting  from  failures  of  contractors  to 
properly  replace,  repair,  or  correct  sup¬ 
plies  lost,  damaged,  or  not  conforming 
to  purchase  requirements. 

Subpart  12—3.7 — Negotiated 
Overhead  Rates 
§  12—3.700  Scope  of  subpurt. 

This  subpart  sets  forth  policy  and  pro¬ 
cedures  governing  the  negotiation  of 
overhead  rates  for  use  in  cost-reimbui’se- 
ment  type  contracts, 

§  12—3.703  Applicability. 

Negotiated  final  overhead  rates  are 
authorized  for  use  primarily  in  cost-re¬ 
imbursement  type  contracts  for  research 
and  development  with  commercial  or¬ 
ganizations  and  nonprofit  or  educational 
institutions.  They  may  also  be  used  in 
other  cost-reimbursement  type  con¬ 
tracts,  after  a  determination  is  made  by 
the  contracting  officer  that  their  use  is 
advantageous  to  the  Government.  Where 
it  is  not  apparent  that  any  one  of  the 
major  purposes  enumerated  in  FPR 


1-3.702  results  or  will  result  by  the  use 
of  neogtiated  final  overhead  rates,  the 
c<Mitracting  officer  will  provide  for  settle¬ 
ment  of  overhead  by  audit  determination. 

§  12—3.704  Cxintract  claiues. 

§  12—3.704—1  Contracts  with  concerns 
other  than  edncational  institutions. 

When  the  “Negotiated  Overhead 
Rates”  clause  set  forth  in  PPR  1-3.704-1 
is  included  in  the  contract,  the  appro¬ 
priate  “Indirect  Cost”  clause  set  forth 
in  DOTPR  12-3.704-50  shall  also  be  in¬ 
cluded  in  the  contract.  When  the  con¬ 
tract  is  a  cost-plus-incentive-fee  type, 
delete  “Allowable  Cost,  Fixed  Fee,  and 
Payment”  from  paragraph  (a)  of  the 
clause  in  FPR  1-3.704-1  and  substitute 
“Allowable  Cost,  Incentive  Pee,  and 
Payment.” 

§  12—3.704—2  Coniracis  witli  educational 
institutions. 

When  either  the  “Postdetermined”  or 
“Predetermined”  negotiated  overhead 
rates  clauses  in  FPR  1-3.704-2  is  in¬ 
cluded  in  the  contract,  the  appropriate 
“Indirect  Costs”  clause  set  forth  in 
DOTPR  12-3.704-50  shall  also  be  includ¬ 
ed  in  the  contract. 

§  12—3.704—50  Interim  payment  of  in¬ 
direct  costs. 

(a)  When  the  contract  includes  a 
“Negotiated  Overhead  Rate”  clause  as 
set  forth  in  FPR  1-3.704-1  or  1-3.704-2, 
one  of  the  clauses  listed  below  (which¬ 
ever  is  consistent  with  the  contractor’s 
normal  method  of  interim  and  final 
overhead  reimbursement)  shall  be  in¬ 
serted  in  the  contract  schedule. 

( 1 )  The  following  clause  shall  be  used 
when  the  contractor’s  normal  method  of 
interim  overhead  reimbursement  is 
based  on  billing  rates  approved  by  the 
contracting  officer  (normally  through  an 
exchange  of  correspondence)  rather 
than  on  formally  negotiated  provisional 
rates: 

Indirect  Costs  (Billing  Rates) 

Pending  the  establishment  of  final  over¬ 
head  rates  as  provided  for  In  the  clause  en¬ 
titled  "Negotiated  Overhead  Rates”,  the 
Contractor  shall  be  reimbursed  for  Indirect 
costs  on  the  basis  of  billing  rates  mutually 
agreed  upon  by  the  Contracting  Officer  and 
the  Contractor. 

Prior  to  establishing  or  changing  the 
billing  rates,  the  contracting  officer 
should  seek  the  advice  of  the  cognizant 
audit  activity  as  to  the  acceptability  of 
the  billing  rates  proposed  by  the 
contractor. 

(2)  The  following  clause  shall  be  used 
when  the  contractor’s  normal  method  of 
interim  overhead  reimbursement  is 
based  on  negotiated  provisional  rates. 
The  provisional  rates  will  remain  in 
effect  until  such  time  as  the  contract  is 
amended.  ’The  rates  shall  be  listed  im¬ 
mediately  below  the  clause  along  with 
the  base  of  applications  for  each  rate 
listed: 

Indirect  Costs  (Provisional  Rates) 

Pending  establishment  of  final  overhead 
rates  as  provided  for  In  the  clause  en¬ 
titled  "Negotiated  Overhead  Rates”,  the 
Contractor  shall  be  reimbursed  for  Indirect 
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costs  on  the  basis  of  the  negotiated  provi¬ 
sional  rates  set  forth  below,  which  rates 
shall  remain  in  effect  until  the  contract  Is 
amended  to  incorporate  either  (a)  final 
overhead  rates  for  a  specific  period  or  periods 
or  (b)  revised  negotiated  provisional  over¬ 
head  rates  as  provided  for  in  paragraph  (e) 
of  the  clause  of  this  contract  entitled  “Ne¬ 
gotiated  Overhead  Rates". 

Prior  to  establishing  or  revising  the  ne¬ 
gotiated  provisional  rates,  the  contract¬ 
ing  officer  should  request  the  contractor 
to  submit  for  review  his  proposed  over¬ 
head  rates  with  supporting  cost  data, 
with  a  copy  to  the  cognizant  audit 
activity. 

(b)  Provisional  overhead  rates  may 
be  revised  after  the  contracting  officer 
has  received  advice  that  the  Department 
of  Defense  or  other  Government  office 
sponsoring  overhead  negotiations  with 
the  contractor  has  negotiated  acceptable 
overhead  rates. 

§  12—3.704—51  .\udit  dcierniinalion — 

(fictual). 

Where  it  is  not  apparent  that  any  of 
the  major  purposes  enumerated  in  FPR 
1-3.702  results  or  will  result  by  the  use 
of  negotiated  final  overhead  rates,  the 
contracting  officer  will  provide  for  set¬ 
tlement  of  overhead  by  audit  determi¬ 
nation.  In  these  cases  the  following 
clause  shall  be  used  in  lieu  of  the  “Ne¬ 
gotiated  Overhead  Rate”  clause  pre¬ 
scribed  in  FPR  1-3.704-1  or  1-3.704-2; 

Indirect  Costs  (Actual) 

In  accordance  with  the  “Allowable  Cost. 
Fixed  Pee,  and  Payment”  clause  of  the  con¬ 
tract,  the  contractor  shall  be  paid  his  actual 
overhead  cost.  Allowable  overhead  cost  will 
be  determined  in  accordance  with  the  prin¬ 
ciples  set  forth  in  Subpart  1-15.2  of  the  Fed¬ 
eral  Procurement  Regtilatlons.  Any  failure  of 
the  parties  hereto  to  agree  as  to  what  consti¬ 
tutes  actual  overhead  costs  shall  be  consid¬ 
ered  a  dispute  covering  a  question  of  fact 
within  the  meaning  of  the  clause  of  this 
contract  entitled  “Disputes”. 

Subpart  12—3.8 — Price  Negotiation 
Policies  and  Techniques 

§  ]  2—3.80 1  policy. 

§  12—3.801—2  Kc.sponsihilily  of  contract- 
iiig  officer^. 

In  the  event  a  contractor  insists  on  a 
price  or  demands  a  profit  or  fee  which 
the  contracting  officer  considers  unrea¬ 
sonable,  and  if  the  contracting  officer  is 
unable  to  obtain  a  satisfactory  solution 
after  exhausting  the  courses  of  action  set 
forth  in  FPR  1-3.801-2(0,  the  matter 
shall  be  referred  for  resolution  to  the 
head  of  the  procuring  activity  with  a 
statement  of  facts  and  the  contracting 
officer’s  recommendations. 

§  12—3.807  Pricing  Iccliniqiics. 

§  12—3.807—6  Refusal  to  provide  cost  or 
pricing  data. 

(a)  In  addition  to  the  data  required 
by  FPR  1-3.807-6,  a  referral  to  higher 
authority  should  indicate  the  impact  on 
the  affected  procurement  program  if  an 
award  is  not  made  to  the  refusing  offeror, 
and  include  a  recommended  course  of 
action. 

(b)  When  a  waiver  has  been  issued  all 
offerors  shall  be  notified  that  cost  or 


pricing  data  furnished  with  the  propos¬ 
als  will  not  be  used  to  determine  the 
reasonableness  of  the  proposed  contract 
price. 

§  12—3.808  Profii  or  fee. 

§  12—3.808—2  Faclors  for  determining 
fee  or  profit. 

In  determining  the  fee  or  profit,  con- 
sideratifMi  must  be  given  to  the  tax  pos¬ 
ture  of  the  organization.  A  fair  and  rea¬ 
sonable  fee  to  a  nonprofit  or  not-for- 
profit  organizatiem,  with  tax  exemptions, 
would  be  considerably  lower  than  a  fee 
to  a  commercial  enterprise  with  no  tax 
exempt  status.  DOTPR  12-3.405-5  re¬ 
quires  the  approval  of  the  Director,  Office 
of  Installations  and  Logistics,  OST,  for 
any  proposed  fee  to  a  nonprofit  or  not- 
for-profit  organization  which  exceeds  5 
percent  of  the  estimated  cost  of  the  con¬ 
tract  exclusive  of  fee.  Each  request  for 
appi'oval  of  such  a  fee  shall  include  a 
detailed  analysis  of  the  factors  by  which 
the  proposed  fee  was  determined  to  be 
fair  and  reasonable. 

§  12—3.809  (^nlriu'l  audit  us  a  pricing 
aid. 

(a)  In  establishing  the  due  date  for 
receipt  of  tlie  auditor’s  report,  the  mini¬ 
mum  time  which  will  be  allowed  by  DOT 
contracting  officers  shall  normally  be  30 
days.  Exceptions  to  this  30-day  minimum 
period  may  be  made  only  when  program 
considerations  I'equire  a  shorter  time. 
Urgency  caused  by  end  of  year  funding 
considerations  will  not  be  a  justification 
for  i*equiring  a  shorter  period  for  ad- 
visoi*y  audit  review. 

(b)  When  DC  A  A  is  assigned  post¬ 
award  audit  responsibility  under  cost  re¬ 
imbursable  contracts,  the  contractor 
shall  be  instmeted  to  forward  the  fii*st 
and  final  vouchers  to  the  cognizant  au¬ 
ditor  for  audit  renew.  The  cognizant 
DCAA  auditor  shall  also  be  furnished  a 
paid  copy  of  each  voucher  furnished 
under  the  contract. 

Subpart  12—3.50 — Solicitation  of 
Proposals 

§  1 2— .3..5000  .Soope  of  suhparl. 

This  subpart  applies  to  all  negotiated 
procurement  except  small  purchases. 

§  12— .3. .500 1  C'.unipclilioii. 

Competitive  proposals  shall  be  so¬ 
licited  from  the  maximum  practicable 
number  of  qualified  and  eligible  suppliers. 

§  12— 3. .5002  I’rrparalion  of  rpquosi  for 

proposals. 

(a)  Generally,  requests  lor  proposals 
shall  be  in  writing.  However,  in  appro¬ 
priate  cases,  such  as  the  procurement 
of  perishable  subsistence,  proix>sals  may 
be  solicited  orally.  When  the  request  is 
to  be  in  writing,  the  following  forms 
shall  be  used: 

(1)  For  negotiated  construction  con¬ 
tracts,  the  standard  forms  in  FPR 
1-16.401. 

(2)  For  other  than  construction. 
Standard  Form  33  (Solicitation,  Offer, 
and  Award)  and  Standard  Form  33A 
(Solicitation  Instructions  and  Con¬ 
ditions)  . 


(b)  Requests  for  proposals  shall  indi¬ 
cate  the  type  of  contract  contemplated 
by  the  Government.  When  technical  pro¬ 
posals  are  required,  requests  for  pro¬ 
posals  shall  indicate  the  factors  on  which 
the  Government  will  evaluate  the  pro¬ 
posals  and  list  them  in  their  relative 
order  of  importance.  Any  other  factors, 
excluding  price,  which  will  be  given 
paramount  consideration  in  making  an 
award  shall  also  be  indicated. 

(c)  ’The  guidelines  established  in 
DOTPR  12-2.202-1  for  minimum  bid¬ 
ding  times  are  applicable  to  requests  for 
proposals. 

§  12— 3. .5003  Rt‘rei|>t  and  safeguarding 
of  olTers. 

The  instructions  for  the  receipt  and 
safeguarding  of  bids  in  FPR  1-2.401  shall 
also  apply  to  the  receipt  and  safeguard¬ 
ing  of  proposals. 

§  12— 3. .500 1  .Solieitaliun  fur  infornia- 
liunal  or  planning  purposes. 

See  FPR  1-1.314  and  DOTPR  12- 
16.201-3. 

§  12— 3..500.5  Bidders  mailing  lists. 

Bidders  mailing  lists  for  negotiated 
procurements  shall  be  established,  main¬ 
tained,  and  utilized  in  accordance  with 
FPR  1-2.205  and  DO'TPR  12-2.205-5. 

§  12- .5. .5006  Prepropusal  eonferenees. 

§  1 2- .3. .5006— I  General. 

(a)  The  preproposal  conference  is  a 
procedure  which  may  be  used,  generally 
in  complex  negotiated  procurement,  as 
a  means  of  briefing  prospective  offerors 
after  a  solicitation  has  been  issued  but 
before  offers  or  proposals  are  prepared. 

(b)  Such  a  conference  permits  the 
Government  to  explain  or  clarify  compli. 
cated  specifications  and  requirements  to 
interested  firms.  It  may  also  be  used  to 
provide  an  opportunity  for  interested 
firms  to  examine  a  model  of  the  equip¬ 
ment  being  procured,  where  for  reasons 
such  as  security  or  limited  quantities, 
such  model  can  only  be  shown  at  a  spe¬ 
cific  time  and  location. 

§  12-3..500(i-2  PriH-edure. 

(a)  Where  it  is  determined  to  be  in 
the  best  interests  of  the  Government  to 
hold  a  preproposal  conference,  the  con¬ 
tracting  officer  shall  make  the  necessary 
arrangements  and  notify  all  those  to 
whom  solicitations  have  been  issued  as 
to  the  time,  place,  and  general  nature  of 
the  proposed  conference.  If  time  per¬ 
mits,  prospective  offerors  should  be  asked 
to  submit,  in  advance,  any  questions  they 
may  have. 

(b)  The  preproposal  conference  shall 
be  conducted  by  the  contracting  officer 
or  his  representative,  with  participation 
by  technical  and  legal  personnel  as 
appropriate. 

(c)  All  prospective  offerors  shall  be 
furnished  identical  information  in  con¬ 
nection  with  the  proposed  procurement. 
All  conferees  shall  be  advised  that  re¬ 
marks  and  explanations  at  the  confer¬ 
ence  shall  not  qualify  the  terms  of  the 
solicitation  and  specifications  imless  the 
solicitation  is  amended  in  writing.  A 
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summary  shall  be  made  of  the  conference 
and  copies  furnished  prospective  offerors. 

§  12—3.5007  Amendment  of  request  for 
proposals — prior  to  closing  date. 

(a)  If  after  issuance  of  a  request  for 
proposals,  but  before  the  closing  date  of 
its  receipt,  it  becomes  necessary  to  make 
changes  in  quantity,  specifications,  de¬ 
livery  schedules,  or  closing  dates,  or  to 
correct  a  defect  or  ambiguity,  such 
changes  shall  be  accomplished  by  issu¬ 
ance  of  an  amendment  to  the  request, 
whether  or  not  a  preproposal  conference 
is  held.  SF-30  shall  be  used  for  amend¬ 
ing  requests  for  proposals. 

(b)  When  it  is  considered  necessary 
to  issue  an  amendment  to  a  request  for 
proposals,  the  period  of  time  remaining 
before  closing  and  the  need  for  extend¬ 
ing  this  period  by  postponing  the  time  set 
for  closing  must  be  considered.  Where 
only  a  short  time  remains  before  the  time 
set  for  closing,  consideration  should  be 
given  to  notifying  offerors  of  an  exten¬ 
sion  of  time  by  telegram  or  telephone. 
Such  notification  should  be  confirmed  in 
the  amendment. 

(c)  Any  information  given  to  a  pro¬ 
spective  offeror  concerning  a  request  for 
proposals  shall  be  furnished  promptly 
to  all  other  prospective  offerors  as  an 
amendment  to  the  request  if  the  lack  of 
such  information  would  be  prejudicial  to 
uniformed  offers.  No  award  shall  be  made 
on  request  for  proposals  unless  such 
amendment  thereto  has  been  issued  in 
sufficient  time  to  permit  prospective 
offerors  to  consider  such  information  in 
submitting  or  modifying  their  proposals. 

§  12—3.5008  Late  proposals  and  niodifi- 
ralions. 

(a)  Proposals  which  are  received  in 
the  office  designated  in  the  request  for 
proposals  after  the  time  specified  for 
their  submission  are  “Late  Proposals.” 
(Unless  a  specific  time  for  receipt  of  pro¬ 
posals  is  stated  in  the  request  for  pro¬ 
posals,  the  time  for  such  receipt  shall  be 
deemed  to  be  the  time  for  close  of  busi¬ 
ness  of  the  office  designated  for  receipt 
of  proposals  on  the  date  stated  in  the  re¬ 
quest  for  proposals.)  Late  proposals  shall 
not  be  considered  for  award,  except; 

( 1 )  Where  the  late  proposal  is  the  only 
proposal  received. 

(2)  Where  the  head  of  the  procuring 
activity  determines  that  consideration  of 
a  late  proposal  is  of  extreme  importance 
to  the  Government,  as  for  example 
where  it  offers  some  Important  technical 
or  scientific  breakthrough  or  a  substan¬ 
tially  lower  price. 

(3)  Under  the  circiunstances  set  forth 
in  PPR  1-2.303  permitting  considerations 
of  late  bids. 

To  determine  whether  subparagraph  (2) 
of  this  paragraph  applies,  all  late  pro¬ 
posals  received  prior  to  award  shall  be 
opened  and  evaluated,  and  the  proce¬ 
dures  in  FPR  1-2.303-7  shall  not  apply. 

(b)  Each  request  for  proposals  shall 
Include  the  following  provision: 

Late  Offers  and  Modifications 

The  following  changes  are  made  In  Para¬ 
graph  8  of  Standard  Form  33A: 


t 

! 

i 


(1)  The  parenthetical  introduction  pre¬ 
ceding  subparagraph  (a)  is  deleted. 

(2)  In  subparagraph  (a),  the  words  “Of¬ 
fers  and  modifications  of  offers  (or  with¬ 
drawals  thereof,  if  this  solicitation  is  ad¬ 
vertised)”  are  deleted  and  the  following  sub¬ 
stituted  therefor:  “Except  as  provided  in 
{  12-3.5008  of  the  Department  of  Transpor¬ 
tation  Procurement  Regulations  (41  CFR 
12-3.6008) ,  offers  and  modifications  of  offers”. 

(c)  Except  where  only  one  proposal 
is  received,  each  late  offeror  shall  be 
promptly  notified  that  his  proposal  was 
received  late  and  that  his  proposal  will 
be  evaluated  but  not  considered  for  award 
unless  found  to  qualify  imder  exception 
paragraph  (a)  (2)  or  (3)  of  this  section. 
Where  it  is  not  clear  from  available  in¬ 
formation  whether  the  exception  in  para¬ 
graph  (a)(3)  of  this  section  applies,  the 
notification  shall  include  the  substance 
of  the  notice  in  FPR  1-2.303-6,  appro¬ 
priately  modified  to  relate  to  proposals 
and,  if  necessary,  to  telegraphic  pro¬ 
posals. 

(d)  In  the  exceptional  circumstances 
where  the  head  of  the  procuring  activity 
determines-  that  paragraph  (a)(2)  of 
this  section  applies,  the  contracting  of¬ 
ficer  shall  resolicit  all  firms  (including 
late  offerors)  which  have  submitted  pro¬ 
posals  and  are  determined  to  be  capable 
of  meeting  current  requirements.  Such 
resolicitation  shall  specify  a  date  for  sub¬ 
mission  of  new  proposals  and  include  the 
provision  set  forth  in  DOTPR  12-3.5008 
(b). 

(e)  Modifications  of  proposals  (other 
than  revisions  of  proposals  by  offerors 
with  whom  negotiations  are  being  con¬ 
ducted,  made  in  accordance  with  the 
terms  and  conditions  specified  by  the 
Government’s  negotiator)  which  are  re¬ 
ceived  in  the  office  designated  in  the  re¬ 
quest  for  proposals  after  the  time  spec¬ 
ified  for  submission  of  proposals  are  “Late 
Proposals.”  Late  modifications  shall  be 
subject  to  the  rules  applicable  to  late 
proposals  set  forth  in  this  section.  How¬ 
ever,  a  modification  received  from  an 
otherwise  successful  offeror  which  is  fav¬ 
orable  to  the  Government  shall  be  con¬ 
sidered  at  any  time  that  such  modifica¬ 
tion  is  received. 

§  12— 3..5009  Trealmrnt  of  proruremeiit 
information. 

§  12—3.5009—1  Rc!*trii*tion<>  on  disrlo- 
siirc  and  u$e  of  data  in  propo^alx. 

(a)  Requests  for  proposals  may  re¬ 
quire  the  offeror  to  submit  data  with  his 
proposal  which  may  include  a  design 
or  plan  for  accomplishing  the  objectives 
of  the  procurement.  Such  data  may  in¬ 
clude  information  which  the  offeror  does 
not  want  disclosed  to  the  public  or  used 
by  the  Government  for  any  purpose 
other  than  evaluation  of  the  proposals. 

(b)  Contracting  officers  and  other 
Government  personnel  shall  not  refuse 
to  consider  any  proposal  merely  because 
it  or  the  data  submitted  with  it  is  so 
marked  with  a  restrictive  legend.  Those 
portions  of  the  proposal  and  data  which 
are  so  marked  (except  for  information 
which  is  also  obtained  from  another 
source  without  restriction)  shall  be  used 
only  to  evaluate  the  proposal  and  shall 
not  be  disclosed  outside  the  Government 


without  the  written  permission  of  the 
offeror.  If  it  is  desired  to  duplicate,  use, 
or  disclose  the  data  of  the  offeror  to 
whom  the  contract  is  to  be  awarded,  for 
piurposes  other  than  to  evaluate  the  pro¬ 
posal,  the  contract  should  so  provide. 

§  12—3.5009—2  Disclosure  of  informa¬ 
tion  during  the  preuwurd  or  pre- 
aereptance  period. 

(a)  Genera/.  See  FPR  1-3.805-1  (b)  for 
restrictions  regarding  the  disclosure  of 
information. 

(b)  Equal  consideration  and  informa¬ 
tion  to  all  prospective  contractors.  Ehir- 
ing  the  interval  between  mailing  of  re¬ 
quests  for  proposals  and  the  making  of 
awards,  discussion  of  the  procurement 
with  prospective  contractors  and  the 
transmission  of  technical  or  other  in¬ 
formation  shall  be  conducted  only  by  or 
with  the  knowledge  of  the  contracting 
officer;  except  that  necessary  technical 
or  other  infonnation  during  such  period 
may  be  transmitted  to  prospective  con¬ 
tractors  by  other  personnel  via  contract¬ 
ing  personnel,  at  meetings  arranged  by 
contracting  personnel,  or  by  official  cor¬ 
respondence  from  the  contracting  of¬ 
ficer  to  the  originating  activity  or 
technical  office  ^king  clarification  of 
the  matter  in  qu^tion.  In  the  conduct  of 
necessary  discussion  of  a  request  for  pro¬ 
posals  with  suppliers,  no  personnel  shall 
furnish  any  information  to  a  supplier 
which  may  afford  him  any  advantage 
over  others.  However,  general  informa¬ 
tion  which  would  not  be  prejudicial  to 
others  may  be  furnished  upon  request, 
e.g.,  explanations  of  a  particular  contract 
clause  or  a  particular  condition  of  the 
schedule.  When  necessary  to  clarify  am¬ 
biguities,  or  correct  mistakes  or  omis¬ 
sions,  an  appropriate  amendment  to  the 
solicitation  shall  be  issued. 

§  12— 3.5009— .3  Preaward  nuliee  of  iin- 
acreplalile  offers. 

In  any  procurement  in  excess  of 
$10,000  in  which  it  appears  that  the  pe¬ 
riod  of  evaluation  of  proposals  is  likely 
to  exceed  60  days  or  in  which  a  limited 
number  of  suppliers  have  been  selecteo 
for  additional  negotiation,  the  contract 
ing  officer,  upon  determination  that  a 
proposal  is  imacceptable,  shall  provide 
prompt  notice  of  that  fact  to  the  source 
submitting  the  proposal.  Such  notice  need 
not  be  given  where  the  proposed  con¬ 
tract  is  to  be  awarded  within  a  few  days 
and  notice  pursuant  to  FPR  1-3.103 
would  suffice.  In  addition  to  stating  that 
the  proposal  has  been  determined  unac¬ 
ceptable,  notice  to  the  offeror  shall  in¬ 
dicate,  in  genei-al  terms,  the  basis  for 
such  determination  and  shall  advise  that, 
since  further  negotiation  with  him  con¬ 
cerning  this  procurement  is  not  con¬ 
templated,  a  revision  of  his  proposal  will 
not  be  considered. 

§12—3.5010  Protests  against  award. 

Protests  against  awards  of  negotiated 
procurements  shall  be  processed  in  the 
same  manner  as  prescribed  in  FPR 
1-2.407-8. 

§  12—3.5011  Notice  of  award  technique. 

When  time  is  of  the  essence,  the  notice 
of  award  technique  may  be  used  as  an  ac- 
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ceptance  of  a  proposal.  To  assure  that  the 
notice  of  award  will  constitute  a  valid 
acceptance  of  the  offeror’s  proposal,  the 
contracting  oflScer  will  insure  that  the 
proposal  fully  embodies  the  terms  of  the 
agreement  between  the  parties.  If  the 
proposal  is  changed,  for  any  reason,  the 
contractor  must  set  forth  his  understand¬ 
ing  of  any  modifications  or  additicms  in  a 
letter  to  the  contracting  ofiBcer.  The 
notice  of  award  shall  reference  the  con¬ 
tractor’s  proposal  and  any  other  docu¬ 
ment  mo^fying  the  proposal.  The  fol¬ 
lowing  is  a  sample  notice  of  award; 

Notice  of  Award 

Gentlemen:  The  United  States  of  America, 
acting  through  the  undersigned  contracting 

ofBcer,  hereby  accepts  your  proposal  No. - - 

dated _ _  as  modified  by  your  let- 

ter(s)  of _ _  to  furnish  (supplies, 

services,  work)  in  accordance  with  RFP 

No. _ _  dated _ _  for  a  total 

price  of  $ _ This  notice  of  award  consti¬ 

tutes  a  binding  contract  obligation  from  time 
of  mailing.  All  delivery  dates  will  be  com¬ 
puted  from  the  date  of  this  notice  unless 
otherwise  provided. 

A  document  formalizing  this  contract  will 
be  sent  to  you  for  signature  as  soon  as  pos¬ 
sible.  This  formal  contract  will  be  dated  and 
numbered  as  above. 

You  are  directed  to  proceed  with  the  per¬ 
formance  of  this  contract  in  accordance  with 
the  terms  of  your  proposal  and  this 
acceptance. 

Sincerely, 

(Written  Signature) 

(Typed  Name) 

Contracting  Officer _ 

[on  copies  only] 

(Date) 

Funds  Citation:  _ 

Negotiation  Authority: _ 

§  12—3.5012  Unsolicited  contract  pro¬ 
posals. 

Department  Order  4200.4  (set  forth  in 
DOTPR  Part  99)  establishes  the  policies 
and  procedures  for  processing  unsolicited 
contract  proposals. 


PART  12-4 — SPECIAL  TYPES  AND 
METHODS  OF  PROCUREMENT 

Subpart  12— 4.5C — U  ond  Disposal  of 

Personal  Property  Pursuant  to  Exchange/Sale 
Authority 

Sec. 

12-4.5001  General. 

Subport  12—4.51  —  Procurement  of  Tax-Free 
Spirits 

12-4.5100  Scope  of  subpart. 

12-4.5101  Delegation  of  authority. 

12-4.5102  Procedure. 

•  Authority:  The  provisions  of  this  Part 
12-4  issued  under  sec.  205(c) .  63  Stat.  389;  40 
U.S.C.  486(c),  10  U.S.C.  2301-2314. 

Subpart  1 2-4.50 — Utilization  and  Dis¬ 
posal  of  Personal  Property  Pursuant 
to  Exchange/Sale  Authority 

§  12—4.5001  General. 

The  procedures  governing  the  ex¬ 
change  or  sale  of  personal  property  are 
set  forth  in  the  Federal  Property  Man¬ 
agement  Regulations  (PPMR)  Part  101- 
46.  Prior  to  any  disposal  action,  Federal 


agencies  shall  be  solicited  to  the  extent 
required  by  FPMR  101-46.301.  See  also 
FPMR  101-46.202  for  restrictions  and 
limitations,  and  FPMR  101-46.402  for 
cash  and  exchange  (trade-in)  bids. 

Subpart  12—4.51 — Procurement  of 
Tax-Free  Spirits 
§12—1.5100  Scope  of  aubpurt. 

This  subpart  covers  the  procm*ement 
of  tax-free  spirits  and  specially  de¬ 
natured  spirits. 

§  12—4.5101  Dclegalion  of  autliority. 

The  As.sistant  Secretary  for  Adminis¬ 
tration  and  the  Administrator  of  the 
Federal  Aviation  Administration,  Federal 
Highway  Administration,  Federal  Rail¬ 
road  Administration,  Urban  Mass  Trans¬ 
portation  Administration  and  the  Com¬ 
mandant,  U.S.  Coast  Guard  have  been 
delegated  authority  to  execute  Internal 
Revenue  Service  (IRS)  Application 
Forms  1486  and  1444  to  procure  spe¬ 
cially  denatured  spirits  and  tax-free 
spirits  in  accordance  with  55  211.231  and 
213.142  respectively,  of  Title  26  of  the 
Code  of  Federal  Regulations.  The  fore¬ 
going  officials  may  redelegate  this  au¬ 
thority  to  one  or  more  officials  within 
their  organizations  but  without  power  to 
further  redelegate.  Any  redelegation  of 
this  authority  shall  be  in  the  form  of  a 
letter  addressed  to  the  Director,  Alcohol 
and  Tobacco  Tax  Division,  Internal  Rev¬ 
enue  Service,  Washington,  D.C.  20224. 

§  12—4.5102  Procedure. 

(a)  See  §  211.233  of  Title  26  for  pro¬ 
curement  of  specially  denatured  spirits, 
and  5  213.143  of  Title  26  for  procurement 
of  tax-free  spirits. 

(b)  If  the  application  is  to  cover  more 
than  one  geographical  location,  insert  in 
Item  2,  Form  1486  or  1444;  “Various  lo¬ 
cations  of  the  (insert  name  of  Adminis¬ 
tration)  as  indicated  by  purchase  order.” 
IRS  processes  the  application  and,  on  the 
same  form,  issues  the  permit  to  procure. 
The  application  fonn  may  bo  signed 
only  by  an  official  named  in  5  12-4.5101  or 
his  designee.  The  permit  remains  valid 
until  surrendei-ed  by  the  Administration 
or  cancelled  by  IRS. 

(c)  The  pei’mit  issued  on  Form  1444 
’  authorizes  procurement  from  any  quali¬ 
fied  distilled  spirits  plant.  A  listing  of 
such  plants  is  provided  on  IRS  Document 
No.  5237.  ITie  list  and  revision  service 
may  be  obtained  upon  request  to  IRS, 
Alcohol  and  Tobacco  Tax  Division,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 


PART  12-5— SPECIAL  AND  DIRECTED 
SOURCES  OF  SUPPLY 

Subpart  12—5.50 — Procurement  Under  Federal 
Supply  Schedule  Contracts 

Sec. 

12-5.5000  General. 

12-5.6001  Use  of  schedules. 

12-5.5002  Policy  and  procedures. 

Subpart  12—5.51 — Procurement  From  GSA  Supply 
Depot* 

12-5.6100  General. 


Subparl  1 2-5.52 — Procurement  of  Prison-Made 
Supplies 

12-5.6200  Policy. 

12-5.5201  Requests  for  the  Schedule  of 
Products  made  In  Federal  Penal 
and  Correctional  Instltutons. 

Subpart  12—5.53 — Procurement  of  Blind-Made 
Supplies 

12-5.5300  Policy. 

12-5.5301  Requests  for  the  Schedule  of 
Blind-Made  Products. 

Subpart  1 2—5.54 — Procurement  Under  the  Econ¬ 
omy  Act  From  or  Through  Another  Federal  Agency 
12-6.5400  Scope  of  subpart. 

12-5.5401  Authorization  and  policy  relating 
to  placing  and  filling  orders. 
12-5.5402  Execution  of  agreements  with 
agency  heads. 

Subpart  1 2—5.55 — Procurement  of  Printing  and 
Related  Supplies 

12-5.5501  Printing  and  related  supplies. 

Authority:  The  provisions  of  this  Part 
12-5  issued  under  sec.  205(c),  63  Stat.  389; 
40  U.S.C.  486(c),  10  U.S.C.  2301-2314. 

Subpart  12—5.50 — Procurement  Under 
Federal  Supply  Schedule  Contracts 
§  12—3.5000  Gc'iicral. 

The  Federal  Supply  Service,  General 
Services  Administration,  estabhshes  con¬ 
tracts  for  common  use  classes  of  supplies 
and  services.  These  contracts  are  sum¬ 
marized  in  Federal  Supply  Schedules 
which  list  the  contractors  and  the  sup¬ 
plies  and  services  which  may  be  pur¬ 
chased  from  them. 

§  12—5.5001  Use  of  schedules. 

Federal  Supply  Schedules  are  manda¬ 
tory  to  the  extent  specified  in  each 
Schedule.  Agencies  required  to  use  Fed¬ 
eral  Supply  Schedule  contracts  shall  ob¬ 
tain  needed  items  from  this  source  in  lieu 
of  procuring  similar  items  from  other 
sources  when  the  Federal  Supply  Sched¬ 
ule  item  will  adequately  serve  the  re¬ 
quired  functional  purpose. 

§  12—5.5002  Policy  and  procedures. 

The  policy  and  procedures  applicable 
to  tlie  purchase  of  items  from  Federal 
Supply  Schedule  contracts  are  set  forth 
in  Subpart  101-26.4  of  the  Federal  Prop¬ 
erty  Management  Regulations. 

Subpart  12—5.51 — Procurement  From 
GSA  Supply  Depots 
§  12—5.5100  General. 

Stock  items  available  from  General 
Services  Administration  shall  be  made 
in  accordance  with  Subpart  101-26.3  of 
the  Federal  Property  Management  Reg¬ 
ulations.  That  subpart  “prescribes  policy 
and  procedures  governing  the  procure¬ 
ment  of  items  of  supply  stocked  by  GSA, 
including  repqrting  and  obtaining  ad¬ 
justments  for  overages,  shortages,  and 
damages;  the  return  of  GSA  items  for 
credit;  and  the  issue  of  used,  repaired, 
and  rehabilitated  items  in  serviceable 
condition,” 


FEDERAL  REGISTER,  VOL  37,  NO.  44 — SATURDAY,  MARCH  4.  1972 


RULES  AND  REGULATIONS 


4835 


Subpart  12-5.52 — Procurement  of 
Prison-Made  Supplies 
§  12-5.5200  PcJicy. 

Under  18  U.S.C.  4124,  Federal  depart¬ 
ments  and  agencies  are  required  to  pur¬ 
chase  at  not-to-exceed  current  market 
prices,  those  products  of  the  Federal 
Prison  Industries,  Inc.,  which  are  avail¬ 
able  and  which  meet  the  procurement 
agencies’  requirements  (also  see  FPMR 
101-26.601). 

§  12—5.5201  Requests  for  the  .Sliedule 
of  Produels  made  in  Federal  Penal 
and  Correelional  Institutions. 

Copies  of  the  Schedule  of  Products 
made  in  Federal  Penal  and  Correctional 
Institutions  may  be  obtained  from  the 
U.S.  Department  of  -  Justice,  Federal 
Prison  Industries,  Inc.,  Washington,  D.C. 
20537. 

Subpart  12—5.53 — Procurement  of 
Blind-Made  Supplies 
§  12-5.5300  Poliey. 

By  the  Wagner-O’Day  Act  of  June  25, 
1938  (41  U.S.C.  46-48),  all  Federal  de-' 
partments  and  agencies  are  required  to 
purchase  their  requirement  of  brooms, 
mops,  ballpoint  pens,  and  other  suitable 
commodities  from  non-profit-making 
agencies  for  the  blind  unless  such  com¬ 
modities  are  available  for  procurement 
from  Federal  Prison  Industries,  Inc.  The 
Federal  Supply  Service,  under  the  direc¬ 
tion  of  the  Committee  on  Purchase  of 
Blind-Made-Products,  issues  semiaimu- 
ally,  on  January  1  and  July  1,  a  new 
schedule  (amendments  are  issued  on 
April  1,  and  October  1  for  interim 
changes)  of  Blind-Made-Products,  list¬ 
ing  commodities  which  must  be  procured 
through  the  National  Industries  for  the 
Blind  or  workshops  (see  41  CFR  51-1.4). 
This  schedule  includes  item  description, 
price  and  purchase  procedures  manda¬ 
tory  on  Federal  agencies.  (Also  see 
FPMR  101-26.601.) 

§  12—5.5301  RequeMlM  for  the  Scliodiile 
of  Rlind-Made-Proilurts. 

Copies  of  the  Schedule  of  Blind-Made- 
Products  may  be  obtained  from  any  GSA 
regional  office.  Offices  not  on  the  mailing 
list  to  obtain  this  Schedule  regularly 
should  submit  GSA  Form  457,  Request 
for  Federal  Supply  Schedules  and  Con¬ 
tractor’s  Catalogs,  which  is  also  available 
from  any  GSA  regional  office. 

Subpart  12—5.54 — Procurement  Under 

the  Economy  Act  From  or  Through 

Another  Federal  Agency 

§  1 2—5.5400  .Scope  of  nubpart.  * 

This  subpart  deals  with  orders  for  sup¬ 
plies  or  services  placed  with  another 
Government  department  or  agency  pur¬ 
suant  to  the  authority  of  the  Economy 
Act  of  June  30,  1932,  as  amended  (31 
U.S.C.  686) ,  except  that  it  does  not  apply 
to  any  procurement  covered  by  other 
subparts  of  this  Part  12-5. 

§  12—5.5401  Authorization  anil  policy 
relating  to  placing  and  filling  orders. 

(a)  It  is  the  policy  of  the  Department 
of  Transportation  not  to  place  (jrovem- 


ment  agencies  in  direct  competition  with 
commercial  sources.  Accordingly,  prior 
to  soliciting  bids  or  proposals  from  com¬ 
mercial  sources,  it  shall  be  decided 
whether  to  obtain  supplies  or  services 
from  Government  agencies.  Invitations 
for  .bids  and  requests  for  proposals  shall 
not  be  sent  to  Government  agencies. 
Current  market  prices,  recent  procure¬ 
ment  prices,  or  prices  obtained  by  infor¬ 
mational  bids  as  provided  in  FPR  1-1.314 
may  be  used  to  ascertain  whether  pro¬ 
curement  can  be  effected  more  cheaply 
from  commercial  sources. 

(b)  Each  procuring  activity,  when  it 
is  in  the  interest  of  the  Government  to 
do  so,  may  place  orders  with  any  other 
Government  department  or  agency  for 
supplies  or  services  that  any  such  requi¬ 
sitioned  department  or  agency  may  be 
in  a  position  to  furnish  or  perform  or  to 
obtain  by  contract. 

(c)  Where  the  Department  procures 
commercial  or  industrial  products  or 
services  from  another  Government 
agency,  any  authorization  required  for 
the  furnishing  of  such  products  or  serv¬ 
ices,  in  accordance  with  BOB  Circular  No. 
A-76,  dated  August  30,  1967,  shall  be 
accomplished  by  the  furnishing  Govern¬ 
ment  agency. 

§  12—5.5402  Execution  of  agreement!< 
^vilh  agency  lieacls. 

Execution  of  any  interdepartmental  or 
interagency  agreement  which  is  to  be 
signed  by  the  head  of  the  other  depart¬ 
ment  or  agency  is  reserved  to  the  l^cre- 
tary,  as  provided  in  section  1.44(i)  of  the 
DOT  Organization  Manual  (DOT 
1100.23). 

Subpart  12—5.55 — Procurement  of 
Printing  and  Related  Supplies 

§  12—5.5501  Printing  and  related  sup- 
plicH. 

The  Government  Printing  and  Binding 
Regulations  of  the  Congressional  Joint 
Committee  on  Printing  set  forth  specific 
prohibitions  and  regulations  for  the  ac¬ 
quisition  of  printing,  binding,  blankwork, 
envelopes,  paper,  and  related  supplies. 


PART  12-6 — FOREIGN  PURCHASES 

Sec. 

12-6.000  Scope. 

Subpart  12—6.1 — Buy  American  Act — Supply  and 
Service  Contracts 

12-6.103  Exceptions. 

12-6.103-2  Nonavailability  in  the  United 
States. 

12-6.104  Procedures. 

12-6.104-4  Evaluation  of  bids  and  pro¬ 
posals. 

12-6.105  ^  Excepted  articles,  materials,  and 
supplies. 

Subpart  12—6.8 — Balance  of  Payments  Program 

12-6.801  General. 

12-6.801-50  Use  of  excess  and  near-excess 
foreign  currencies. - 

12-6.806  Procedures. 

12-6.806-2  Method  of  purchase. 

Subpart  12—6.10 — Omission  of  the  Examination 
of  Records  Clause  From  Contracts  With  Foreign 
Contractors 

12-6.1004  Determinations  and  findings. 


Subpart  1 2— 6.50— Purchases  From  Certain 
Communist  Areas 

Sec. 

12-6.5001  Restrictions. 

12-6.5002  Contract  provision. 

12-6.5003  Exceptions. 

Authority:  The  provisions  of  this  Part 
12-6  Issued  under  sec.  205,  63  Stat.  389;  40 
U.S.C.  486(C),  10  U.S.C.  2301-2314. 

§  1 2—6.000  Scope. 

'This  part  includes  restrictions  and 
purchases  from  Communist  countries  or 
foreign-made  items;  and  restrictions  on 
purchases  from  communist  countries  or 
areas. 

Subpart  12—6.1 — Buy  American  Act — 
Supply  and  Service  Contracts 

§  12—6.103  Exceptions. 

§  12—6.103—2  Nonavailability  in  the 
United  Slates. 

(a)  Certain  items  determined  to  be 
exempt  imder  the  exception  in  FPR 
1-6.103-2  are  set  forth  in  DOTPR 
12-6.105.  Supplies  not  listed  may  be  ex¬ 
cepted  only  after  a  written  determina¬ 
tion  has  been  made  by  the  contracting 
officer.  Bach  determination  shall  include 
the  following  information: 

(1)  Description  of  the  item(s)  to  be 
procured  with  specific  information  per¬ 
taining  to  special  features,  performance, 
versatility,  etc. 

(2)  Unit,  quantity,  estimated  cost  (in¬ 
cluding  duty,  if  any,  separately  shown). 

(3)  Country  of  origin,  and  name  and 
address  of  prospective  contractor,  if 
available. 

(4)  Brief  statement  as  to  the  necessity 
for  the  procurement. 

(5)  Statement  of  effort  made  to  pro¬ 
cure  a  similar  item  of  domestic  origin  or 
statement  that  there  is  no  domestic  item 
which  can  be  used  as  a  reasonable 
substitute. 

When  a  determination  has  been  made 
that  the  restrictions  of  the  Buy  Amer¬ 
ican  Act  are  inai>plicable  for  the  end 
products  being  purchased,  notification  to 
this  effect  shall  be  included  in  the  solici¬ 
tation  and  contract. 

(b)  Notwithstanding  the  foregoing, 
procurement  of  foreign  end  products  on 
the  basis  of  “nonavailability,”  whether 
or  not  listed  in  DOTPR  12-6.105,  shall  be 
made  only  after  a  written  determination 
has  been  made  by  the  contracting  officer 
and  approved  at  a  higher  level  in  accord¬ 
ance  with  Administration  procedures. 
Before  granting  such  approval,  or  mak¬ 
ing  such  determination,  the  feasibility  of 
foregoing  the  requirement  or  providing 
a  United  States  substitute  shall  be 
considered. 

(c)  Notwithstanding  paragraph  ( b )  of 
this  section,  approvals  and  determina¬ 
tions  may  be  made  by  the  contracting 
officer  covering  individual  procurements 
of  spare  and  replacement  parts  for  for¬ 
eign  manufactured  items,  if  the  procure¬ 
ment  must  be  restricted  to  the  original 
manufacturer  or  his  supplier  in  accord¬ 
ance  with  FPR  1-3.313. 

(d)  Notwithstanding  paragraph  (b) 
of  this  section,  approval  is  not  required 
for: 
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(1)  Purchases  for  resale  in  domestic 
commissaries  of  brand  name  subsistence 
items  of  foreign  origin  for  which  there 
are  no  substitutes  of  n.S.  origin.  All  pur¬ 
chases  of  such  brand  name  subsistmce 
items  of  foreign  origin  shall  be  made 
from  domestic  concerns. 

(2)  Procurement  of  swords  and  scab¬ 
bards. 

(3)  Procurement  of  books,  pamphlets, 
newspapers,  magazines,  periodicals,  and 
print^  briefs  and  films  not  printed  in 
the  United  States  and  for  which  domes¬ 
tic  editions  are  not  available. 

(4)  Procurement  of  bananas,  tea,  cof¬ 
fee,  spices,  herbs,  sugar,  cocoa,  cream  of 
tartar,  tapioca,  and  coconut. 

(e)  The  f(dlowing  is  a  format  for  the 
deteimination  and  findings  of  non¬ 
availability: 

Department  of  Transportation  —  Deter¬ 
mination  AND  Findings  or  Nonavailability 

Under  the  Buy  American  Act  Regarding 

Purchase  op  (Item  Description) 

findings 

(Set  forth  the  information  required  by 
DOTPR  12-6.103-2(a) ). 

DETERMINATION 

Upon  the  basis  of  these  findings,  I  hereby 
determine  that  the  above  supplies  are  not 
mined,  produced,  or  manufactured  at  the 
present  time  in  the  United  States  in  suffi¬ 
cient  and  reasonably  available  commercial 
quantities  and  of  a  satisfactory  quality;  and 
that  the  provisions  of  the  Buy  American  Act 
(41  U.S.C.  10  a-d)  are  inapplicable. 


(Contracting  Officer) 


(Date) 

(Add  appropriate  approval  when  required  by 
Administration  procedures.) 

§  12—6.104  Procedures. 

§  12—6.104 — 4  Evaluation  of  bids  and 

proposals. 

When  a  proposed  award  is  required  to 
be  submitted  to  the  head  of  the  agency 
for  decision  pursuant  to  PPR  1-6.104-4 
(b)  or  PPR  1-6.104-4  (c)(1)  or  (c)(2), 
the  submission  shall  include  a  copy  of 
each  bid  or  offer  being  considered  for 
award,  the  date  the  bids  or  offers  expire, 
a  copy  of  the  abstract  of  bids  or  offers, 
and  a  statement  justifying  the  proposed 
award. 

§  12—6.105  Excepted  articles,  materials, 

and  supplies. 

Pursuant  to  the  Buy  American  Act,  the 
Government  has  determined  that  the 
articles,  materials,  and  supplies  listed 
below  are  not  mined,  produced,  or  manu¬ 
factured  in  the  United  States  in 
sufficient  and  reasonably  available 
commercial  quantities  of  a  satisfactory 
quality,  or  that  it  would  be  inconsistent 
with  the  public  interest  to  apply  the  re¬ 
strictions  of  the  Act  to  such  articles,  ma¬ 
terials,  and  supplies.  When  required  to 
be  incorporated  into  an  end  product  or 
construction  material  manufactured  in 
the  United  States,  these  items  may  be 
regarded  as  components  of  domestic  ori¬ 
gin  for  the  purpose  of  determining  the 
origin  of  such  manufactured  end  prod¬ 
uct  or  construction  material.  However, 


RULES  AND  REGULATIONS 

the  procurement  of  any  of  these  items 
other  than  as  components  of  domestic 
source  end  products  or  construction  ma¬ 
terials  must  be  approved  by  the  appro¬ 
priate  authority  designated  by  the 
Administration  pursuant  to  DOTPR 
12-6.103-2(b). 

Acetylene  black. 

Asbestos,  amoeite. 

Bananas. 

Beef  extract. 

Bismuth. 

Brazil  nuts,  unroasted. 

Cadmium,  ores  and  flue  dust. 

Calcium  cyanamide. 

Capers. 

Cashew  nuts. 

Chestnuts. 

Chicle. 

Chrome  ore  or  chromite. 

Cinchona  bark. 

Cobalt,  in  cathodes,  rondelles,  or  other  pri¬ 
mary  forms. 

Cocoa  beans. 

Coconut  and  coconut  meat,  unsweetened,  in 
shredded,  desiccated,  or  similarly  preptared 
form. 

Coffee,  raw  or  green  bean. 

Cork,  wood  or  bark  and  waste. 

Cover  glass,  microscope  slide. 

Diamonds,  industrial,  stones. 

Emetine,  bulk. 

Ergot,  ciude. 

Fair  linen,  altar. 

Fibers  of  the  following  types:  Abace,  agave, 
coir,  flax,  and  palmyra. 

Ooat  and  kid  skins. 

Graphite,  natural. 

Hand  sewing  needles. 

Hog  bristles  for  brushes. 

Hyosclne,  bulk. 

Ipecac,  root. 

Leather,  sheepskin,  hair  type. 

Menthol,  natural  bulk. 

Mica. 

Nickel,  primary,  in  ingots,  pigs,  shot,  cath¬ 
odes,  or  similar  forms;  nickel  oxide  and 
nickel  ssUts. 

Nltroguanldlne  (also  known  as  picrite). 

Olive  oil. 

Olives  (gretm) ,  pitted  or  stuffed  in  bulk. 
Opium,  crude. 

Petroleum,  crude  oil,  unfinished  oils  and 
finished  products.* 

Platinum  and  platinum  group  metals  refined, 
as  sponge,  powder,  ingots,  or  cast  bars. 
Pyrethrum  flowers. 

Quartz  crystals. 

Quebracho. 

Radium  salts. 

Rosettes. 

Rubber,  crude  and  latex. 

Rutile. 

Silk,  raw. 

Sperm  oil. 

Spices  and  herbs  in  bulk. 

Sugars,  raw. 

Talc,  block,  steatite. 

Tapioca  flour  and  cassava. 

Tartar,  crude,  tartaric  acid  and  cream  of 
tartar  in  bulk. 

Tea  in  bulk. 

.Thread,  metallic  (gold). 

Vanilla  beans. 

Venom,  cobra. 

Wax,  carnauba. 

Woods  of  the  following  species:  Angellque. 
balsa,  ekki,  greenheart,  lignum  vitae, 
mahogany  and  teak. 

(a)  Crude  oil  means  crude  petroleum  as  it 
is  produced  at  the  wellhead  and  liquids 
(under  atmospheric  conditions)  that  have 
been  recovered  from  mixtures  of  hydrocar¬ 
bons  which  existed  in  a  vaporous  phase  in  a 


*  Petroleum  definitions,  as  used  in  this 
subpart. 


reservoir  and  that  are  not  natural  gas 
products. 

(b)  Finished  products  means  any  one  or 
more  of  the  following  petroleum  oils,  or  a 
mixture  or  combination  of  such  oils,  which 
are  to  be  used  without  further  processing 
except  blending  by  mechanical  means: 

(1)  Liquefied  gases — hydrocarbon  gases  re¬ 
covered  from  natural  gas  or  produced  from 
petroleum  refining  and  kept  under  pressure 
to  maintain  a  liquid  state  at  ambient 
temperatures: 

(li)  Gasoline — a  refined  petroleum  distil¬ 
late  which  by  its  composition,  is  sultalHe 
for  use  as  a  carburant  in  Internal  combustion 
engines; 

(ill)  Jet  fuel — a  refined  petroleum  distil¬ 
late  used  to  fuel  jet  propulsion  engines; 

(iv)  Naphtha — a  refined  petroleum  distil¬ 
late  falling  within  a  distillation  range  over¬ 
lapping  the  higher  gasoline  and  the  lower 
kerosenses; 

(V)  Fuel  oil — a  liquid  or  liquefiable  petro¬ 
leum  product  burned  for  lighting  or  for  the 
generation  of  heat  or  power  and  derived 
directly  or  indirectly  from  crude  oil,  such  as 
kerosene,  range  oil,  distillate  fuel  oils,  gas 
oil,  diesel  fuel,  topped  crude  oil,  residues; 

(vl)  Lubricating  oil — a  refined  petroleum 
distillate  or  specially  treated  petroleum  resi¬ 
due  used  to  lessen  friction  between  surfaces; 

(vli)  Residual  fuel  oil — a  topped  crude  oil 
or  viscous  residuum  which,  as  obtained  in 
refining  or  after  blending  with  other  fuel  oil, 
meets  or  is  the  equivalent  of  Mllitiu^  Specifi¬ 
cation  Mil-F-859  for  Navy  Special  Fuel  Oil 
and  any  other  more  viscous  fuel  oil,  such  as 
No.  5  or  Bunker  C; 

(vlii)  Asphalt — a  solid  or  semisolid  cemen¬ 
titious  material  which  gradually  liquefies 
when  heated,  in  which  the  predominating 
constituents  are  bltumins,  and  which  is  ob¬ 
tained  in  refining  crude  oil; 

(lx)  Natural  gas  products — liquids  (under 
atmospheric  conditions),  including  natural 
gasifiine,  which  are  recovered  by  a  process  of 
absorption,  adsorption,  compression,  refrig¬ 
eration,  cycling,  or  a  combination  of  such 
processes,  from  mixtures  of  hydrocarbons 
that  existed  in  a  vaporous  phase  in  a  reser¬ 
voir  and  which,  when  recovered  and  without 
processing  in  a  refinery,  otherwise  fall  within 
any  of  the  definitions  of  products  contained 
in  (11)  through  (v),  inclusive,  of  this  para¬ 
graph  (b). 

(c)  Unfinished  oils  means  one  or  more  of 
the  petroleum  oils  listed  in  (b)  above,  or  a 
mixture  or  combination  of  such  oils,  which 
are  to  be  further  processed  other  than  by 
blending  by  mechanical  means. 

Subpart  12—6.8 — Balance  of  Payments 
Program 

§  12—6.801  General. 

§  12—6.801—50  U«e  of  excess  and  nrar- 
exeess  foreign  eurnmeies. 

Where  practicable,  contracts  and 
other  obligations  incurred  in  excess  and 
near-excess  currency  countries  should 
provide  for  payment  in  foreign  curren¬ 
cies  rather  than  U.S.  dollars  notwith¬ 
standing  the  appropriation  or  fund  that 
will  be  used  for  payment.  This  should  in¬ 
clude  contracts  with  U.S.  contractors  to 
the  extent  that  the  contractor  may  be 
expected  to  require  siich  currencies  for 
necessary  expanses  in  tlie  country  in¬ 
volved. 

§  12^6.806  Prm’ediires. 

§  12—6.806—2  Melliod  of  purrliase.  ' 

In  lieu  of  the  authority  cited  in  PPR 
1-6.806-2,  the  following  is  applicable  to 
Coast  Guard  procurement:  Contracts  en- 
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tered  into  pursuant  to  conventional  nego¬ 
tiation  shall  cite  exceptions  (2)  through 
(17)  of  10  U.S.C.  2304(a),  as  appropriate. 
Where  such  negotiation  authority  is  not 
applicable  or  where  (xmtracts  are  entered 
into  pursuant  to  the  Balance  of  Pay¬ 
ments  Restricted  Advertising  method  of 
procurement,  10  U.S.C.  2304(a)(1)  shall 
be  cited  as  negotiation  authority. 

Subpart  12-6.10 — Omission  of  the 

Examination  of  Records  Clause 

From  Contracts  With  Foreign  Con¬ 
tractors 

§  12—6.1004  DetorminalioiiK  and  find¬ 
ings. 

A  determination  and  finding  made  by 
the  Coast  Guard  shall  cite  10  U.S.C. 
2313(c)  as  authority  for  omissicm  of  the 
Examination  of  Records  clause.  Deter¬ 
minations  and  findings  made  by  other 
Administrations*  shall  cite  41  U.S.C. 
254(c). 

Subpart  12-6.50 — Purchases  From 
Certain  Communist  Areas 

§  12—6.3001  Restrirlions. 

Supplies  originating  from  the  follow¬ 
ing  countries  shall  not  be  acquired  for 
public  use  except  as  authorized  by 
the  Secretary  of  the  Treasury  or  his 
designee; 

(a)  From  China  (except  Formosa), 
North  Korea,  and  North  Vietnam,  the 
items  set  forth  in  §  500:204  of  Part  500 
of  Title  31  of  the  Code  of  Federal  Regu¬ 
lations. 

(b)  From  Cuba,  any  merchandise  that 
is  of  CTuban  origin,  or  is  or  has  been  lo¬ 
cated  in  or  transported  from  or  through 
Chiba,  or  is  made  or  derived  in  whole  or 
in  part  of  any  article  which  is  the 
growth,  produce,  or  manufacture  of 
(hiba  (§  515.204  of  Part  515  of  Title  31 
of  the  Code  of  Federal  Regulations). 

§  12—6.5002  Cunirai'l  provision. 

(a)  Instructions:  The  following  clause 
shall  be  included  in  all  contracts  for  sup¬ 
plies,  services,  or  construction,  where 
acceptance  is  to  take  place  outside  the 
United  States,  its  possessions,  or  Puerto 
Rico.  The  clause  need  not  be  included  in 
purchase  orders  for  small  purchases 
where  there  is  reasonable  assurance  of 
compliance  with  §  12-6.5001. 

(b)  Clause: 

Procurement  Prom  Certain  Communist 
Areas 

Unless  he  first  obtains  the  written  approval 
of  the  Contracting  Olficer,  the  Contractor 
shall  not  acquire  for  use  In  the  performance 
of  this  contract  any  supplies,  however  proc¬ 
essed,  which  are  or  were  located  In  or 
transported  from  or  through  China  (exclud¬ 
ing  Formosa),  North  Korea,  North  Vietnam, 
or  Cuba,  or  any  services  originating  from 
sources  within  such  countries.  The  Contrac¬ 
tor  agrees  to  insert  the  substance  of  this 
clause  in  all  subcontracts  hereunder. 

§  12—6.5003  Exceptions. 

Requests  for  exceptions  to  this  sub¬ 
part  shall  be  forwarded  through  Admin¬ 
istration  channels  to  the  Director  of  In¬ 
stallations  and  Logistics,  TAD-60. 


PART  12-7— CONTRACT  CLAUSES 

Sec. 

12-7.000  Scope  of  part. 

Subpart  12— 7.1— Cloutet  for  Fixed-Pr’Kt  Supply 
Cenlroctt 

12-7.100  Scope  of  subpart. 

12-7.101  Clauses. 

12-7.101-33  Progress  payments. 

12-7.150  Required  clauses. 

12-7.150-1  Gratuities. 

12-7.150-2  New  materials. 

12-7.150-3  Priorities,  allocations,  and  al¬ 

lotments. 

12-7.150-4  Interpretation  or  modification. 

12-7.150-5  Notice  of  readiness  for  inspec¬ 

tion. 

12-7.150-6  Definition  of  delivery  terms. 

12-7.150-7  Evidence  of  delivery. 

12-7.150-8  Withholding  payment  for  non¬ 

delivery  of  data. 

12-7.150-9  Notice  of  delays. 

12-7.150-10.  Termination  for  convenience 

of  the  Government. 

12-7.150-11  Dissemination  of  contract  in¬ 

formation. 

12-7.150-12  Authorization  and  consent. 

12-7.151  Clauses  to  be  used  when  ap¬ 

plicable. 

12-7.151-1  Patent  Indemnity. 

12-7.151-2  Government-furnished  prop¬ 

erty. 

12-7.151-3  Military  security  requirements. 

12-7.151-4  Price  redetermlnatlon  (pros¬ 

pective)  . 

12-7.151-5  Price  redetermination  (retro¬ 

active). 

12-7.151-6  Required  sources  for  Jewel 

bearings. 

12-7.151-7  Required  source  for  aluminum 

ingot. 

12-7.151-8  Stop  work  order. 

12-7.151-9  Extent  of  quantity  variation. 

12-7.151-10  Value  engineering. 

12-7.151-11  Multiyear  procurement. 

12-7.151-12  Renegotiation. 

12-7.151-13  Piling  of  patent  applications. 

12-7.151-14  Reporting  and  refund  of  roy¬ 

alties. 

12-7.151-15  Rights  in  data. 

12-7.151-16  Lease  of  aircraft. 

12-7.151-17  Options. 

12-7.151-18  Procurement  from  certain 

Communist  areas. 

12-7.151-19  Background  patents  (license). 

12-7.151-20  Mortuary  services. 

Subpart  1 2— 7.6— Clauses  for  Fixed-Price 
Construction  Contracts 

12-7.600  Scope. 

12-7.601  Required  clauses. 

12-7.601-50  Gratuities  (use  with  SF-19 

or  SP-23A). 

12-7.601-51  Protection  of  existing  vege¬ 

tation,  structures,  utilities, 
and  Improvements  (use  with 
SF-19  or  SF-23A). 

12-7.601-52  Operations  and  storage  areas 

(use  with  SP-23A). 

12-7.601-53  Modification  proposals — iftlce 

breakdown  (use  with  SF- 

23A). 

12-7.601-54  Work  schedule  (use  with  SF- 

19). 

12-7.601-55  Cleaning  up  (use  with  SF- 

23A). 

12-7.601-56  Additional  definitions  (use 

with  SF-23A). 

12-7.601-67  Safety  requirements  (use  with 

SF-23A) . 

12-7.601-58  Contracting  officer's  represent¬ 
ative  (use  with  SF-19  or 

SP-23A) . 

12-7.601-69  Contract  time — notice  to  pro¬ 

ceed  (use  with  8F-23A). 

12-7.601-60  Rights  in  shop  drawings  (use 

with  SF-23A) . 


Sec. 

12-7.601-61  Notice  of  delays  (use  with  SF- 

19  or  SF-23A). 

12-7.601-62  Priorities,  allocations,  and  al¬ 

lotments  (use  with  SF-23A) . 

12-7.601-63  Dissemination  of  contract  in¬ 

formation  (use  with  SF- 
23A). 

12-7.601-64  Guarantee  (use  with  SF-19  or 

SF-23A) . 

12-7.601-65  General  conduct  of  work  (use 

■  with  SF-19). 

12-7.601-66  Contractor  Inspection  system 

(use  with  SF-23A). 

12-7.601-67  Information  regarding  Buy 

American  Act  (use  with 
SF-23A). 

12  7.601-68  Use  and  possession  prior  to 

comnletlon  (use  with  SF-19 
or  SP-23A). 

12-7.601-69  Subcontract  data  (use  with 
SF-19  or  SF-23A). 

12-7.650  Clauses  to  be  used  when  ap¬ 
plicable. 

12-7.650-1  Small  business  subcontracting 
program. 

12-7.650  2  Notice  and  assistance  regard¬ 
ing  patent  and  cop3rrlght  in¬ 
fringement. 

12-7.650-3  Authorization  and  consent. 

12-7.660-4  Aluminum. 

12-7.660-5  Military  security  require¬ 
ments. 

12-7.650-6  Performance  of  work  by  con¬ 
tractor. 

12-7.650-7  Government-furnished  prop¬ 
erty. 

12-7.650-8  Shop  drawings. 

12-7.650-9  Physical  data. 

12-7.650-10  Disputes  concerning  labor 
standards. 

12-7.660-11  Variations  in  estimated  quan¬ 
tities  contracts. 

12-7.650-12  Availability  and  use  of  utility 
services. 

12-7.650-13  Misplaced  material. 

12-7.650-14  Signal  lights. 

12-7.660-15  Time  extensions  for  delays  to 
elem'-nts  of  the  work. 

12-7.650-16  Progress  charts  and  require¬ 
ments  for  overtime  work. 

12-7.650-17  Special  precautions  for  work 
at  operating  airports. 

12-7.660-18  Quantity  surveys. 

12-7.650-19  Layout  of  work. 

12-7.650-20  Value  engineering  incentive. 

Subpart  12—7.50 — Clauses  for  Cost- 
Reimbursement  Type  Supply  Contracts 

12-7.60(X)  Scope. 

12-7.6001  Required  clauses. 

12-7.6001-1  Definitions. 

12-7.5001-2  Changes. 

12-7.5(X)l-3  Limitation  of  cost  or  funds. 

12-7.5001-4  Allowable  cost,  fee,  and  pay¬ 
ment. 

12-7.5001-5  Inspection  of  supplies  and 
correction  of  defects. 

12-7.5001-6  Assignment  of  claims. 

12-7.5001-7  Examination  of  records  by 
Comptroller  General. 

12-7.5(X)l-8  Subcontracts. 

12-7.5001-9  Utilization  of  small  business 
concerns. 

12-7.5001-10  Termination. 

12-7.6001-11  Excusable  delays. 

12-7.6001-12  Disputes. 

12-7.6001-13  Convict  labor. 

12-7.5001-14  Contract  Work  Hours  Stand¬ 
ards  Act — overtime  com¬ 
pensation. 

12-7.5001-16  Walsh-Healey  Public  Con¬ 
tracts  Act. 

12-7.5001-16  Equal  opportunity. 

12-7.6001-17  Officials  not  to  benefit. 

12-7.5001-18  Covenant  against  contingent 
fees. 
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12-7.6001-19  [Reserved]. 

12-7.6001-40  Insurance — liability  to  third 
persons. 

12-7.6001-21  Authorization  and  consent. 

12-7.6001-22  Notice  and  assistance  regard¬ 
ing  patent  and  copyright  in¬ 
fringement. 

12-7.6001-23  Utilization  of  concerns  in 
labor  surplus  areas. 

12-7.6001-24  Payment  for  overtime  pre¬ 
miums. 

12-7.6001-26  Dissemination  of  contract  in¬ 
formation. 

12-7.6001-26  Notice  of  delays. 

12-7.6001-27  [Reserved], 

12-7.6001-28  Gratuities. 

12-7.6001-29  Priorities,  allocations,  and  al¬ 
lotments. 

12-7.6001-30  New  material. 

12-7.6001-31  Interpretation  or  modification. 

12-7.6002  Clauses  to  be  used  when  appli¬ 
cable. 

12-7.6002-1  Buy  American  Act. 

12-7.6002-2  Renegotiation. 

12-7.6002-3  Military  security  requirements. 

12-7.6002-4  Negotiated  overhead  rates. 

12-7.6002-6  Changes  to  make-or-buy  pro¬ 
gram. 

12-7.6002-6  Required  source  for  Jewel 
bearings. 

12-7.6002-7  Value  engineering. 

12-7.6002-8  Multiyear  procurement. 

12-7.6002-9  Patent  indemnity. 

12-7.6002-10  Aluminum. 

12-7.6002-11  Stop  work  orders. 

12-7.6002-12  Competition  in  subcontract¬ 
ing. 

12-7.6002-13  Audit  and  records. 

12-7.6002-14  Price  reduction  for  defective 
cost  or  pricing  data. 

12-7.5002-16  Subcontractor  cost  and  pric¬ 
ing  data. 

12-7.5002-16  Government  property. 

12-7.5002-17  Filing  of  patent  applications. 

12-7.6002-18  Patents  rights. 

12-7.5002-19  Rights  in  data. 

12-7.5002-20  Background  patents  (license). 

12-7.5002-21  Reporting  and  refund  of 
royalties. 

Subpart  12—7.51 — Clauses  for  Fixed-Price 
Research  and  Development  Contracts 

12-7.5100  Scope. 

12-7.5101  Required  clauses. 

12-7.6101-1  Definitions. 

12-7.5101-2  Changes. 

12-7.5101-3  Payments. 

12-7.6101-4  Standards  of  work. 

12-7.5101-5  Inspection. 

12-7.5101-6  Assignment  of  claims. 

12-7.5101-7  Examination  of  records  by 
Comptroller  General. 

12-7.5101-8  Federal,  State,  and  local  taxes. 

12-7.5101-9  Utilization  of  small  business 
concerns. 

12-7.5101-10  Default. 

12-7.5101-11  Termination  for  convenience 
of  the  Government. 

12-7.6101-12  Disputes. 

12-7.6101-13  Convict  labor. 

12-7.5101-14  Walsh-Healey  Public  Con¬ 
tracts  Act. 

12-7.5101-15  Contract  Work  Hours  Stand¬ 
ards  Act — overtime  compen¬ 
sation. 

12-7.5101-16  Equal  opportunity. 

12-7.5101-17  Officials  not  to  benefit. 

12-7.5101-18  Covenant  against  contingent 
fees. 

12-7.6101-19  Gratuities. 

12-7.6101-20  Authorization  and  consent. 

12-7.5101-21  Notice  and  assistance  regard¬ 
ing  patent  and  copyright  in¬ 
fringement. 

12-7.5101-22  Withholding  payment  for  non¬ 
delivery  of  data. 

12-7.6101-23  Utilization  of  concerns  in  labor 
surplus  areas. 


Sec. 

12-7.5101-24  Dissemination  of  contract  In¬ 
formation. 

12-7.6101-25  Priorities,  allocations,  and  al¬ 
lotments. 

12-7.6101-26  Notice  of  delays. 

12-7.6101-27  New  material. 

12-7.6101-28  Interpretation  or  modification. 

12-7.6101-29  Patent  rights. 

12-7.6101-30  Rights  in  data. 

12-7.5102  Clauses  to  be  used  when  appli¬ 
cable. 

12-7.5102-1  Buy  American  Act. 

12-7.5102-2  Government-furnished  prop¬ 
erty. 

12-7.6102-3  Price  reduction  for  defective 
cost  or  pricing  data. 

12-7.5102-4  Required  source  for  jewel 
bearings. 

12-7.6102-6  Competition  in  subcontract¬ 
ing. 

12-7.5102-6  Audit  and  records. 

12-7.6102-7  Subcontractor  cost  and  pric¬ 
ing  data. 

12-7.6102-8  Value  engineering. 

12-7.5102-9  Aluminum. 

12-7.6102-10  Military  security  requirements. 

12-7.6102-11  Stop  work  orders. 

12-7.6102-12  Renegotiation. 

12-7.5102-13  Background  patents  (license). 

12-7.5102-14  Filing  of  patent  applications. 

12-7.5102-15  Reporting  and  refund  of 
of  royalties. 

12-7.5102-16  Recovery  of  developmental 
costs. 

12-7.5102-17  Progress  payments. 

Subpart  12—7.52 — Clauses  for  Cost-Reimburse¬ 
ment  Type  Research  and  Development  Contracts 

12-7.5200  Scope. 

12-7.5201  Required  clauses. 

12-7.5201-1  Definitions. 

12-7.6201-2  Changes. 

12-7.6201-3  Limitation  of  cost  or  funds. 

12-7.5201-4  Allowable  cost,  fee,  and  pay¬ 
ment. 

12-7.6201-5  Patent  rights. 

12-7.5201-6  Inspection  and  correction  of 
defects. 

12-7.5201-7  Assignment  of  claims. 

12-7.5201-8  Examination  of  records  by 
Comptroller  General. 

12-7.5201-9  Subcontracts. 

12-7.5201-10  Utilization  of  small  business 
concerns. 

12-7.5201-11  Termination. 

12-7.5201-12  Disputes. 

12-7.5201-13  Convict  labor. 

12-7.6201-14  Walsh-Healey  Public  Con¬ 
tracts  Act. 

12-7.5201-15  Contract  Work, Hours  Stand¬ 
ards  Act — overtime  compen¬ 
sation. 

12-7.5201-16  Equal  opportunity. 

12-7.6201-17  Officials  not  to  benefit. 

12-7.5201-18  Covenant  against  contingent 
fees. 

12-7.5201-19  Authorization  and  consent. 

12-7.5201-20  Notice  and  assistance  regard¬ 
ing  patent  infringement. 

12-^.5201-21  Rights  in  data. 

12-7.5201-22  Insurance — liability  to  third 
persons. 

12-7.5201-23  Utilization  of  concerns  in 
labor  surplus  areas. 

12-7.5201-24  Payment  for  overtime  pre¬ 
miums. 

12-7.5201-25  Dissemination  of  contract  in¬ 
formation. 

12-7.5201-26  Notice  of  delays. 

12-7.6201-27  Gratuities. 

12-7.5201-28  Priorities,  allocation,  and  al¬ 
lotments. 

12-7.5201-29  New  material. 

12-7.5201-30  Interpretation  or  modifica¬ 
tion. 

12-7.5202  Clauses  to  be  used  when  ap¬ 
plicable. 


Sec. 

12-7.5202-1  Buy  American  Act. 

12-7.6202-2  Military  security  require¬ 

ments. 

12-7.6202-3  Negotiated  overhead  rates. 

12-7.6202-4  Changes  to  make-or-buy  pro¬ 

gram. 

12-7.6202-5  Required  source  for  Jewel 

bearings. 

12-7.5202-8  Value  engineering. 

12-7.6202-7  Recovery  of  developmental 

costs. 

12-7.5202-8  Renegotiation. 

12-7.5202-9  Aluminum. 

12-7.5202-10  Stop  work  orders. 

12-7.6202-11  Competition  in  subcontract¬ 

ing. 

12-7.5202-12  Audit*and  records. 

12-7.6202-13  Price  reduction  for  defective 
cost  or  pricing  data. 

12-7.5202-14  Subcontractor  cost  and  pric¬ 
ing  data. 

12-7.6202-15  Government  property. 

12-7.5202-16  Excusable  delays. 

12-7.6202-17  General  Services  Administra¬ 

tion  supply  sources. 

12-7.5202-18  Filing  of  patent  applications. 

12-7.5202-19  Background  patents  (license). 

12-7.6202-20  Reporting  and  refund  royal¬ 
ties. 

Subpart  1 2— 7.53  [Reserved] 

Subpart  12—7.54 — Clauses  for  Architect-Engineer 
Contracts 

12-7.5400  Scope. 

12-7.5400-1  Amendment  of  Standard  Form 

253. 

12-7.5401  Required  clauses. 

12-7.5401-1  Composition  of  contractor. 

12-7.5401-2  Interpretation  or  modifica¬ 

tion. 

12-7.5401-3  Dissemination  of  contract  in¬ 

formation. 

12-7.5401-4  Inspection. 

12-7.5401-5  Notice  of  delays. 

12-7.5401-6  Certification  of  drawings  and 

other  documents. 

12-7.5401-7  Gratuities. 

12-7.5402  Clauses  to  be  used  when  ap¬ 

plicable. 

12-7.5402-1  Military  security  require¬ 

ments. 

12-7.6402-2  Audit  and  records. 

12-7.5402-3  Price  reduction  for  defective 

cost  of  pricing  data. 

12-7.5402-4  Subcontractor  cost  or  pricing 

data. 

12-7.5402-5  Architectural  designs  and 

data — Government  rights 
(sole  property) . 

12-7.5402-6  Renegotiation. 

12-7.5403  Additional  clauses. 

12-7.5403-1  Method  of  payment. 

12-7.5403-2  Preparation  of  specifications. 

12-7.5403-3  Construction  cost  limitations. 

12-7.6403-4  Building  codes. 

Subpart  1 2— 7.55  [Reserved] 

Subpart  1  2—7.56 — Clauses  for  Fixed-Price  Vessel 
Repair,  Alteration  or  Conversion  Contracts 

12-7.5600  Scope  of  subpart. 

12-7.5601  Required  clauses. 

12-7.6601-1  Delivery  and  shifting  of  ves¬ 

sel. 

12-7.6602-2  Performance. 

12-7.5601-3  Inspection  and  manner  of  do¬ 

ing  work. 

12-7.5601-4  Subcontracts. 

12-7.5601-5  Laydays. 

12-7.5601-6  Changes. 

12-7.6601-7  Extras. 

12-7.6601-8  Payments.  ' 

12-7.6601-9  Government-furnished  prop¬ 

erty. 

12-7.5601-10  Liability  and  Insurance. 

12-7.6601-11  Title. 

12-7.5601-12  Discharge  of  liens. 
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12-7.5601-13  Federal,  State,  and  local  taxes. 
12-73601-14  DefaiUt. 

12-7.5601-16  Delays. 

12-7.5601-16  Termination  for  convenience 
of  the  Government. 
12-7.6601-17  Disputes. 

12-73601-18  Patent  indemnity. 

12-7.5601-19  Authorization  and  consent. 
12-7.5601-20  Notice  and  assistance  regard¬ 
ing  patent  and  c(^yright 
Infringement. 

12-7.5601-21  Buy  American  Act. 

12-7.6601-22  Convict  labor. 

12-7.6601-23  Contract  Work  Hours  and 
Safety  Standards  Act — 

overtime  compensation. 
12-7.6601-24  Walsh-Healey  Public  Con¬ 
tracts  Act. 

12-7.6601-26  Department  of  Labor  Safety 
and  Health  Regulations  for 
Ship  Repairing. 

12-7.6601-26  Equal  opportunity. 
12-7.5601-27  Officials  not  to  benefit. 
12-7.5601-28  Covenant  against  contingent 
fees. 

12-7.6601-29  Additional  bond  security. 
12-7.6601-30  Interpretation  or  modifica¬ 
tion. 

12-7.6601-31  Notice  of  delays. 

12-7.6601-82  Gratuities. 

12-7.6601-83  Examination  of  records  by 
Comptroller  General. 

12-7.6601-34  Utilization  of  small  business 
concerns. 

12-7.5601-36  Utilization  of  labor  surplus 
area  concerns. 

12-7.5601-36  Assignment  of  claims. 
12-7.6601-37  Definitions. 

12-7.5602  Clauses  to  be  used  when  ap¬ 
plicable. 

12-7.6602-1  Price  reduction  for  defective 
cost  or  pricing  data. 
12-7.5602-2  Audit  and  records. 

12-7.6602-3  Subcontractor  cost  and  pric¬ 
ing  data. 

12-7.6602-4  Military  security  require¬ 
ments. 

12-7.6602-5  Guaranty. 

12-7.5602-6  Priorities,  allocations,  and 
allotments. 

12-7  Issued  under  sec.  205(c),  63  Stat.  389; 

Atjthoeitt:  The  provisions  of  this  Part 
12-7  issued  under  sec.  205(c),  63  Stat.  389; 
40  UB.C.  486(c).  10  UJS.C.  2301-2314. 

§  12—7.000  Scope  of  part. 

This  part  sets  forth  contract  clauses 
for  use  in  connection  with  the  procure¬ 
ment  of  supplies  and  services. 

Subpart  12—7.1 — Clauses  for  Fixed- 
Price  Supply  Contracts 
§12—7.100  Scope  of  subpart. 

This  subpart  sets  forth  uniform  con¬ 
tract  clauses  for  use  in  fixed-price  supply 
contracts  in  addition  to  those  prescri^d 
in  FPR  Subpart  1-7.1. 

§  12—7.101  Oau8e«. 

See  FPR  1-7.101. 

§12—7.101—33  Progress  payment.*!. 

When  the  progress  payments  clailse  in 
FPR  1-30.510-1  is  to  be  included  in  the 
contract,  the  clause  may  be  modified  in 
accordance  with  the  instructions  set 
forth  in  DOTPR  12-30.502. 

§  12— 7.1. 30  Required  clauses. 

The  following  clauses  shall  be  inserted 
in  all  fixed-price  supply  contracts  ex¬ 
ceeding  $2,500,  except  where  they  are 
clearly  inappropriate  for  use  (e.g.,  con¬ 


tracts  for  subsistence  supplies).  Addi¬ 
tional  clauses  may  be  used  which  are 
considered  by  each  Administration  to  be 
essential  to  its  operations. 

§  12—7.150—1  Gratuities. 

Gratotties 

(a)  The  Government  may,  by  written 
notice  to  the  Contractor,  termlmite  the  right 
of  the  Contractor  to  proceed  under  this  con¬ 
tract  if  it  is  found,  after  notice  and  hear¬ 
ing,  by  the  agency  head  or  his  duly  author¬ 
ized  representative,  that  gratuities  (in  the 
form  of  entertainment,  gifts,  or  otherwise) 
were  offered  or  given  by  the  Contractor,  or 
any  agent  or  representative  of  the  Contrac¬ 
tor,  to  any  officer  or  employee  of  the  Govern¬ 
ment  with  a  view  toward  securing  a  contract 
or  seexudng  favorable  treatment  with  respect 
to  the  awarding  or  amending,  or  the  making 
of  any  determinations  with  respect  to  the 
performing  of  such  contract:  Provided,  That 
the  existence  of  the  facts  upon  which  the 
ag^ency  head  or  his  duly  authorized  repre¬ 
sentative  makes  such  findings  shall  be  in 
issue  and  may  be  reviewed  in  any  competent 
court. 

(b)  In  the  event  this  contract  is  termi¬ 
nated  as  provided  in  paragraph  (a),  hereof, 
the  Government  shall  be  entitled  (1)  to 
pursue  the  same  remedies  against  the  Con¬ 
tractor  as  it  could  pursue  in  the  event  of  a 
breach  of  the  cxMitract  by  the  Contractor 
and  (ii)  as  a  penalty  in  addition  to  any  other 
damages  to  which  it  may  be  entitled  by  law, 
to  exemplary  damages  in  an  amount  (as  de¬ 
termined  by  the  agency  head  ot  his  duly 
authOTlzed  representative)  which  shall  be 
not  less  than  three  or  more  than  ten  times 
the  cost  incurred  by  the  Contractor  in  pro¬ 
viding  any  such  gratuities  to  any  such  officer 
or  employee. 

(c)  The  rights  and  remedies  of  the  Gov¬ 
ernment  provided  in  this  clatise  shall  not 
be  exclusive  and  are  in  addition  to  any  other 
rights  and  remedies  provided  by  law  or  imd^r 
this  contract. 

§  12—7.150—2  New  materials. 

New  MATEaiAns 

Except  as  to  any  supplies  or  components 
which  the  contract  specifically  provides  need 
not  be  new,  all  supplies  and  components  to 
be  provided  under  this  contract  shall  be  new 
(not  used  or  reconditioned,  and  not  of  such 
age  or  so  deteriorated  as  to  impair  their 
usefulness  or  safety),  of  ciurent  production, 
and  of  the  most  suitable  grade  for  the  pur¬ 
pose  intended.  If  at  any  time  during  the 
performance  of  this  contract  the  Contractor 
believes  that  the  furnishing  of  supplies  or 
components  which  are  not  new  is  necessary 
or  desirable,  he  shall  notify  the  Contracting 
Officer  immediately,  in  writing,  including  the 
reasons  therefor  and  proposing  any  considera¬ 
tion  which  will  flow  to  the  Government  if 
authorization  to  use  such  supplies  is 
granted. 

§  12—7.150—3  Priorities!,  alloi'alioie^,  and 
allotments. 

Priorities,  Allocations,  and  Allotments 

The  Contractor  shall  follow  the  provi¬ 
sions  of  DMS  Reg.  1  and  all  other  applicable 
regulations  and  orders  of  the  Business  and 
Defense  Services  Administration  in  obtain¬ 
ing  controlled  materials  and  other  products 
and  materials  required  for  the  performance 
of  this  contract. 

§  12—7.150—4  Interprc'talion  or  inodifi- 
eation. 

Interpretation  or  Modification 

No  oral  statement  of  any  person,  and  no 
written  statement  of  anyone  other  than  the 
Contracting  Officer,  or  his  authorized  repre¬ 


sentative  designated  in  accordance  with 
d  12-1.402-60  of  the  DOT  Procurement  Reg;u- 
latlons  (41  CFR  12-1.402-50),  acting  within 
the  limits  of  his  authority  specified  in  such 
designation,  shall  modify  or  otherwise  affect 
any  provision  of  the  contract. 

§  12— 7.150— .5  Notice  of  readiiic^!.  for 
in.spertion. 

Notice  op  Readiness  for  Inspection 

(a)  If  the  contract  provides  for  inspec¬ 
tion  at  the  Contractor’s  idant,  the  Contractor 
shall  give  the  Contracting  Officer  at  least  5 
days’  (unless  a  longer  period  is  specified  in 
the  Schedule)  written  or  telegraphic  notice 
of  readiness  for  inspection  in  cases  where  no 
security  clearance  is  required  for  the  Govern¬ 
ment  Inspector.  In  cases  where  security 
clearance  is  required  for  the  Government  In¬ 
spector  to  obtain  access  to  the  Contractor’s 
plant,  the  Contractor  shall  so  advise  the 
Contracting  Officer  and  give  at  least  8  days’ 
notice  of  readiness  for  inspection. 

(b)  In  those  cases  where  a  Government  In¬ 
spector  is  assigned  to  the  plant  for  the  pur¬ 
pose  of  conducting  continuous  inspections  of 
production  on  the  contract,  and  he  is  other¬ 
wise  kept  informed  of  the  progress  of  pro¬ 
duction,  the  written  notices  specified  in  (a) 
above  need  not  be  given. 

§  12—7.150—6  Definition  of  delivery* 
terms. 

Definition  of  Deltvebt  Terms 

The  meaning  of  delivery  terms  used  in  this 
contract  such  as  “f.o.b.  origin",  “f.o.b. 
destination",  "f  a.b.  vessel,  port  oi  shipment”, 
and  other  delivery  terms  shall  be  as  those 
terms  are  defined  in  subpart  1-19.3  of  the 
Federal  Procurement  Regulations  (41  CFR 
1-19.3). 

§12—7.150—7  Evidence  of  delivery. 

Evidence  of  Delivert 

When  the  contract  delivery  point  is  “f.o.b. 
origin”,  evidence  of  delivery  shall  be  sub¬ 
mitted  with  invoices.  In  the  case  of  freight 
or  express  shipment,  this  evidence  shall  be 
in  the  form  of  memorandum  copies  of  Bills 
of  Lading  duly  receipted  by  the  carrier.  In 
the  case  of  parcel  post  shipments  this  evi¬ 
dence  shall  be  by  Post  Office  Certificate  of 
Mailing,  Form  3817.  If  the  invoice  submitted 
for  payment  Is  not  accompanied  by  evidence 
of  delivery,  discounts  for  prompt  pairment 
will  be  computed  from  date  of  receipt  of 
such  evidence  of  delivery.  When  the  contract 
delivery  point  is  other  than  "f.o.b.  origin”, 
evidence  of  delivery  will  be  obtained  from  the 
consignee. 

§  12— 7.1.50— 8  Withholding  payment  for 
nondelivery  of  data. 

(a)  General:  When  the  contract  re¬ 
quires  data  to  be  furnished,  its  timely 
delivery  is  important.  The  clause  set 
forth  in  paragraph  (b)  of  this  section  Is 
designed  to  insure  timely  delivery  of 
complete  and  current  data.  The  clause 
provides  for  a  withholding  of  a  certain 
percentage  of  the  contract  price,  but  the 
contracting  officer  may  specify  a  lesser 
amount  in  the  schedule  if  circumstances 
warrant. 

<b)  Clause: 

Withholding  Payment  for  Nondelivery  or 
Data 

(a)  If  technical  data  such  as  plans,  draw¬ 
ings,  reports,  spare  parts  lists,  repair  parts 
lists,  or  the  like,  or  instruction  books  (in¬ 
cluding  manuscript  or  printer’s  copy),  or 
any  part  thereof,  are  not  delivered  within  the 
time  specified  by  this  contract  or  are  defi¬ 
cient  upon  delivery,  the  Contracting  Officer 
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shall,  at  his  discretion,  withhold  from  each 
invoice  a  percentage  of  the  contract  price  in 
accordance  with  the  following  table: 

When  total  contract  Percentage  to  be 

price  is:  withheld  is — 

Less  than  $250,000 _  10 

$250,000  to  $1,000,000 _  5 

Over  $1,000,000 . 2 

(b)  'nie  withholding  of  any  stuns  pursuant 
to  this  clause  shall  not  be  construed  as,  or 
constitute  in  any  manner,  a  waiver  by  the 
Government  of  the  Contractor's  obligation  to 
furnish  the  data  required  under  this  con¬ 
tract.  In  the  event  the  Contractor  falls  to 
fumi^  these  items,  the  Government  shall 
have  those  rights  and  remedies  provided  by 
law  and  pursuant  to  this  contract  in  addi¬ 
tion  to,  and  not  in  lieu  of,  the  sums  withheld 
in  accordance  with  this  clause. 

§12—7.150—9  Notice  of  delays. 

Notice  of  Delays 

(a)  Whenever  the  Contractor  encounters 
any  difficulty  which  is  delaying  or  threatens 
to  delay  the  timely  performance  of  this  con¬ 
tract  (including  actual  or  potential  labor  dis¬ 
putes),  the  Contractor  shall  immediately 
give  notice  thereof  in  writing  to  the  Con¬ 
tracting  Officer,  stating  all  relevant  informa¬ 
tion  with  respect  thereto.  Such  notice  shall 
not  in  any  way  constitute  a  basis  for  an  ex¬ 
tension  of  the  delivery  schedule  or  be  con¬ 
strued  as  a  waiver  by  the  Government  of  any 
rights  or  remedies  to  which  it  is  entitled  by 
law  or  pursuant  to  provisions  of  this  con¬ 
tract.  Failure  to  give  such  notice,  however, 
may  be  grounds  for  denial  of  any  request  for 
an  extension  of  the  delivery  schedule  because 
of  such  delay. 

(b)  The  Contractor  agrees  to  insert  the 
substance  of  this  clause,  including  this  pcu-a- 
graph  (b),  in  any  subcontract  hereunder; 
except  that  each  such  subcontract  shall  pro¬ 
vide  that  in  the  event  its  timely  {ferformance 
is  delayed  or  threatened  by  delay,  the  sub¬ 
contractor  shall  immediately  notify  his  next 
higher  tier  subcontractor,  or  the  prime  con¬ 
tractor,  as  the  case  may  be,  of  all  relevant 
information  with  respect  thereto. 

§  12-7.150—10  Termination  for  eonven- 
ienee  of  the  Government. 

The  short-form  teimination  for  con¬ 
venience  clause  set  forth  in  FPR 
1-8.705-1  shall  be  inserted  in  contracts 
not  exceeding  $100,000.  The  long -form 
termination  for  convenience  clause  set 
forth  in  FPR  1-8.701  shall  be  inserted  in 
contracts  exceeding  $100,000. 

§  12—7.150—11  Dissemination  of  con¬ 
tract  information. 

Dissemination  of  Contract  Information 

The  Contractor  shall  not  publish,  permit 
to  be  published,  or  distribute  for  public  con¬ 
sumption,  any  information,  oral  ch*  written, 
concerning  the  results  or  conclusions  made 
pursuant  to  performance  of  this  contract, 
without  the  prior  written  consent  of  the 
Contracting  Officer.  (Two  copies  of  any  ma¬ 
terial  proposed  to  be  published  or  distributed 
shall  be  submitted  to  the  Contracting 
Officer.) 

§  12—7.150—12  Authorization  and  con¬ 
sent. 

Insert  the  clause  set  forth  in  DOTPR 
12-9.6106-1. 

§  12—7.151  Clauses  to  be  used  when  ap¬ 
plicable. 

The  following  clauses  shall  be  included 
in  the  contract  when  their  use  ts 
appropriate. 


§12—7.151—1  Patent  indemnity. 

In  accordance  with  DOTPR  12-9.6107, 
insert  the  clause  or  clauses  set  forth 
therein. 

§  12—7.151—2  Government-furnished 

property. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  insert  the 
following  clause  in  the  contract  when 
property  will  be  furnished  by  the  Gov¬ 
ernment  in  the  performance  of  this 
contract: 

Government-furnished  Property 

(a)  Property  administration.  The  Contrac¬ 
tor  shall  establish  and  administer  a  system  to 
control,  protect,  preserve  and  maintain  Gov¬ 
ernment  property  in  his  possession  or  under 
his  control  or  that  of  his  subcontractors. 
Such  a  system  must  be  satisfactory  to  the 
Contracting  Officer,  and  in  accordance  with 
this  clause  and  any  other  requirements  of 
the  contract. 

(b)  Government- furnished  property.  (1) 
The  Government  shall  deliver  to  the  Con¬ 
tractor,  for  use  in  connection  with  and  un¬ 
der  the  terms  of  this  contract,  the  prop¬ 
erty  described  as  Government-furnished 
property  in  the  Schedule  or  specifications, 
together  with  such  related  data  and  infor¬ 
mation  as  the  Contractor  may  request  and 
as  may  reasonably  be  required  for  the  in¬ 
tended  use  of  such  property  (hereinafter 
referred  to  as  “Government-furnished 
property”) . 

(2)  The  delivery  or  performance  dates  for 
the  supplies  or  services  to  be  furnished  by  the 
Contractor  under  this  contract  are  based 
upon  the  expectation  that  Government- 
furnished  property  suitable  for  use  will  be 
delivered  to  the  Contractor  at  the  time 
stated  in  the  Schedule  or,  if  not  so  stated, 
in  sufficient  time  to  enable  the  Contractor 
to  meet  such  delivery  or  performance  dates. 

(3)  If  the  Schedule  does  not  state  a  date 
when  Government-furnished  property  will 
be  delivered,  the  Contractor  shall  notify  the 
Contracting  Officer  in  writing  of  the  date 
by  which  he  requires  such  property  to  meet 
the  contract  delivery  or  performance  dates. 
The  Contractor  shall  allow  a  minimum  of 
30  days  for  delivery  of  Government- 
furnished  property,  unless  a  different  time 
is  specified  in  the  Schedule.  If  not  received 
5  days  before  the  date  it  is  required  by  the 
Contractor,  the  Contracting  Officer  shall  be 
so  notified. 

(4)  If  Government-furnished  property  is 
specified  in  the  Schedule,  or  by  the  date 
specified  by  the  Contractor  pursuant  to  (3) 
above,  the  Contracting  Officer  shall,  upon 
timely  request  made  by  the  Contractor, 
make  a  determination  of  the  delay,  if  any, 
occasioned  the  Contractor  and  shall  equi¬ 
tably  adjust  the  delivery  or  performance 
dates  or  the  contract  price,  or  both,  and 
any  other  contractual  provision  affected  by 
any  such  delay,  in  accordance  with  the  pro¬ 
cedures  of  the  “Changes”  clause  of  this 
contract. 

(5)  In  the  event  that  Government- 
furnished  property  is  received  by  the  Con¬ 
tractor  in  a  condition  not  suitable  for  in¬ 
tended  use  (except  for  such  property  fur¬ 
nished  “as  is”  or  otherwise  specified),  the 
Contractor  shall,  upon  receipt  thereof,  noti¬ 
fy  the  Contracting  Officer  of  such  fact  and, 
as  directed  by  the  Contracting  Officer,  either 
(1)  return  such  property  at  the  Govern¬ 
ment’s  expense  or  otherwise  dispose  of  the 
property,  or  (11)  effect  repairs  or  modifica¬ 
tions.  Upon  completion  of  (1)  or  (ii)  above, 
the  Contracting  Officer  upon  request  of  the 
Contractor  shall  equitably  adjust  the  deliv¬ 
ery  or  performance  dates  or  the  contract 
price,  or  both,  and  any  other  contractual 


provision  affected  by  the  return  or  disposi¬ 
tion,  or  the  repair  or  modification,  in  accord¬ 
ance  with  the  procedures  of  the  “Changes” 
clause  of  this  contract. 

(6)  The  foregoing  provisions  for  adjust¬ 
ment  are  exclusive  and  the  Government 
shall  not  be  liable  to  suit  for  breach  of  con¬ 
tract  by  reason  of  any  delay  in  delivery 
of  Government-fiurnished  property  or  de¬ 
livery  of  such  property  in  a  condition  not 
suitable  for  its  intended  use. 

(c)  Changes  in  Government- furnished 
property.  (1)  By  notice  in  writing,  the  Con¬ 
tracting  Officer  may  (1)  decrease  the  prop¬ 
erty  provided  or  to  be  provided  by  the  Gov¬ 
ernment  under  this  contract,  or  (li)  substi¬ 
tute  other  Government-owned  property  for 
property  to  be  provided  by  the  Government 
or  to  be  acquired  by  the  Contractor  for  the 
Government  under  this  contract.  The  Con¬ 
tractor  shall  promptly  take  such  action  as 
the  Contracting  Officer  may  direct  with  re¬ 
spect  to  the  removal  and  shipping  of  prop¬ 
erty  covered  by  such  notice. 

(2)  In  the  event  of  any  decrease  in  or 
substitution  of  property  piu-suant  to  sub- 
paragraph  (1)  above,  or  any  withdrawal  of 
authority  to  use  property  provided  vmder 
any  other  contract  or  lease,  which  property 
the  Government  had  agreed  in  the  Schedule 
to  make  available  for  the  performance  of  this 
contract,  the  Contracting  Officer,  upon  the 
written  request  of  the  Contractor  or  on  his 
own  initiative  (if  the  substitution  of  prop¬ 
erty  causes  a  decrease  in  the  cost  of  per¬ 
formance),  shall  equitably  adjust  such  con¬ 
tractual  provisions  as  may  be  affected  by  the 
decrease  substitution,  or  withdrawal,  in  ac¬ 
cordance  with  the  procedure  provided  for  in 
the  “Changes”  clause  of  this  contract. 

(d)  Title  to  property.  Title  to  all  property 
furnished  by  the  Government  shall  remain 
in  the  Government.  Title  to  Government 
property  shall  not  be  affected  by  the  incor¬ 
poration  or  attachment  thereof  to  any  prop¬ 
erty  not  owned  by  the  Government,  nor  shall 
such  Government  property,  or  any  part 
thereof,  be  or  become  a  fixture  or  lose  its 
Identity  as  personality  by  reason  of  affixa¬ 
tion  to  any  realty. 

(e)  Use  of  Government-furnished  prop¬ 
erty.  The  Govemment-fumlshed  property 
shall,  imless  otherwise  provided  herein  or  ap¬ 
proved  by  the  Contracting  Officer,  be  used 
only  for  the  performance  of  this  contract. 

(f)  Maintenance  and  repair  of  Govern¬ 
ment  property.  The  Contractor  shall  main¬ 
tain  and  administer,  in  accordance*  with 
sound  industrial  practice,  a  program  for  the 
maintenance,  repair,  protection,  and  preser¬ 
vation  of  Government  property,  while  in  cus¬ 
tody  of  the  Contractor.  In  the  event  that  any 
damage  occurs  to  Government  property  the 
risk  of  which  has  been  assumed  by  the  Gov¬ 
ernment  under  this  contract,  the  Govern¬ 
ment  shall  replace  such  items  or  the  Con¬ 
tractor  shall  make  such  repair  of  the  property 
as  the  Government  directs:  Provided,  how¬ 
ever,  That  if  the  Contractor  cannot  effect 
such  repair  within  the  time  required,  the 
Contractor  shall  dispose  of  such  property  in 
the  manner  directed  by  the  Contracting  Cffi- 
cer.  The  contract  price  includes  no  compen¬ 
sation  to  the  Contractor  for  the  performance 
of  any  repair  or  replacement  for  which  the 
Government  is  responsible,  and  an  equitable 
adjustment  will  be  made  in  any  contractual 
provisions  affected  by  such  repair  or  replace¬ 
ment  of  Government  property  made  at  the 
direction  of  the  Government  in  accordance 
with  the  procedures  provided  for  in  the 
“Changes”  clause  of  this  contract.  Where  re¬ 
placement  parts  are  provided  at  the  expense 
of  the  Government,  the  parts  which  are  dis¬ 
placed  remain  the  property  of  the  Govern¬ 
ment.  Any  repair  or  replacement  for  which 
the  Contractor  is  responsible  imder  the  pro¬ 
visions  of  this  contract  shall  be  accomplished 
by  the  Contractor  at  his  own  expense. 
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(g)  Risk  of  loss.  Unless  otherwise  provided 
In  this  contract,  the  Contractor  assumes 
the  risk  of,  and  shall  be  responsible  for,  any 
loss  or  damage  to  Government  property  pro¬ 
vided  under  this  contract  upon  Its  delivery 
to  him  or  any  of  his  subcontractors  or  upon 
passage  of  title  thereto  to  the  Government  as 
provided  In  paragraph  (d)  hereof,  except  for 
reasonable  wear  and  tear  and  except  to  the 
extent  that  such  property  is  justifiably  con¬ 
sumed  In  the  performance  of  this  contract. 
The  Contractor  shall  not  be  liable  for  loss 
or  destruction  of  a  damage  to  Government 
property  If  such  loss,  destruction  or  damage 
is  due  to  causes  beyond  the  control  and 
without  the  fault  or  negligence  of  the  Con¬ 
tractor  or  any  of  his  subcontractors. 

(h)  Access.  The  Government,  and  any  per¬ 
sons  designated  by  It,  shall  at  all  reasonable 
times  have  excess  of  the  premises  wherein 
any  Government  property  Is  located,  for  the 
purpose  of  Inspecting  the  Government  prop¬ 
erty,  or  Inventorying  the  same,  or  removing 
any  part  or  all  of  the  same,  or  for  determining 
compliance  with  terms  of  the  contract. 

(1)  Final  accounting  and  disposition  of 
Government  property.  Upon  the  completion 
of  this  contract,  or  at  such  earlier  dates  as 
may  be  fixed  by  the  Contracting  Officer,  the 
Contractor  shall  submit.  In  a  form  acceptable 
to  the  Contracting  Officer,  Inventory  sched¬ 
ules  covering  all  Items  of  Government  prop¬ 
erty  not  justifiably  consumed  In  the  perform¬ 
ance  of  this  contract  (Including  any  result¬ 
ing  scrap)  or  not  theretofore  delivered  to  the 
Government,  and  shall  prepare  fcr  shipment, 
deliver  f.o.b.  origin  (unless  otherwise  pro¬ 
vided  In  the  contract)  or  dispose  of  the  Gov¬ 
ernment  property,  as  may  be  directed  or 
authorized  by  the  Contracting  Officer.  The 
net  proceeds  of  any  such  disposal  shall  be 
credited  to  the  contract  price  or  shall  be 
paid  In  such  other  manner  as  the  Contracting 
Officer  may  direct. 

(1)  Notification.  The  Contractor  shall 
notify  the  Contracting  Officer  as  soon  as 
Government-furnished  property  Is  no  longer 
required  for  performance  of  the  contract.  All 
shipments  of  Government-furnished  prop¬ 
erty  not  delivered  as  an  end  Item  of  the 
contract  shall  be  effected  only  upon  receipt 
of  shipping  Instructions  signed  by  the  Con¬ 
tracting  Officer  cr  his  duly  authorized 
representative. 

(k)  Restoration  of  Contractor’s  premises. 
Unless  otherwise  provided  herein,  the  Gov¬ 
ernment:  (1)  May  abandon  any  Government 
property  In  place,  and  thereupon  ell  obliga¬ 
tions  of  the  Government  regarding  such 
abandoned  property  shall  cease;  (2)  shall  not 
be  under  any  duty  or  obligation  to  restore 
or  rehabilitate,  or  to  pay  the  costs  of  the 
restoration  or  rehabilitation  of,  the  Contrac¬ 
tor’s  plant  or  any  portion  thereof  which  is 
affected  by  the  abandonment  or  removal  of 
any  Government  property;  (3)  shall  be  In¬ 
demnified  against  all  suits  or  claims  arising 
out  of  the  Government’s  failure  to  restore  or 
rehabilitate  the  Contractor’s  property  or  the 
property  of  subcontractors,  except  for  such 
damage  as  may  be  occasioned  by  the  negli¬ 
gence  of  the  Government,  Its  agents.  Its 
employees,  or  Indenendent  contractors. 

(l)  Communications.  All  communications 
Issued  pursuant  to  this  clause  shall  be  in 
writing. 

Note:  If  this  contract  Is  with  other  than 
a  United  States  firm  or  individual,  the  terms 
“Government”  or  “Government-furnished”, 
wherever  they  appear  In  the  text,  are  defined 
as  meaning  “United  States  Government.” 

(b)  In  negotiated  fixed  price  con¬ 
tracts,  when  the  contracting  officer 
determines  it  inappropriate  to  place 
liability  on  the  contractor  for  loss,  de¬ 
struction,  or  damage  to  Government- 
furnished  property  (e.g.,  where  the  cost 


of  insurance  against  the  potential  lia¬ 
bility  is  so  high  as  to  be  unjustified  when 
the  value  of  the  property  is  compared  to 
the  contract  price),  paragraph  (g)  of 
the  clause  shall  be  deleted  and  the  para¬ 
graph  (g)  set  forth  in  ASPR  7-104.24(c) 
substituted  therefor. 

(c)  When  the  contractor  is  to  procure 
or  provide  property  for  the  performance 
of  the  contract,  title  to  which  will  vest 
in  the  Government,  and  the  cost  of  which 
is  to  be  reimbursable,  insert  the  clause  set 
forth  in  DOTPR  12-7.5002-16  entitled 
“Government  Property”,  in  lieu  of  the 
clause  set  forth  in  paragraph  (a)  of  this 
section. 

§  12—7.151—3  Military  srrurily  reqiiire- 
nienlM. 

Insert  the  Military  Security  Require¬ 
ments  clause  in  ASPR  7-104.12  in  the 
contract  in  accordance  with  the  instruc¬ 
tions  for  its  use  in  DOTPR  12-1.351. 

§  12—7.151—4  Price  rcdelerminalion 
(prospective). 

When  it  is  determined,  in  accordance 
with  PPR  1-3.404-5,  to  use  a  fixed-price 
contract  providing  for  prospective  re¬ 
determination  of  price,  insert  the  clause 
set  forth  in  ASPR  7-109.2. 

§12—7.151—5  Price  recleterminution 
(retroactive). 

When  it  is  determined,  in  accordance 
with  FPR  1-3.404-7,  to  use  a  fixed-price 
contract  providing  for  retroactive  re¬ 
determination  of  price,  insert  the  clause 
set  forth  in  ASPR  7-109.3. 

§  12—7.151—6  Required  sources  for  jewel 
bearings. 

In  accordance  with  FPR  1-1.319,  insert 
the  clause  contained  therein. 

§  12—7.151—7  Required  source  for  alu- 
niinuni  ingot. 

In  accordance  with  FPR  1-5.1001-1, 
insert  the  clause  set  forth  in  FPR 
1-5.1001-2. 

§  1 2—7.1 51—8  Stop  work  order. 

The  following  clause  may  be  included 
in  negotiated  contracts  when  the  con¬ 
tracting  officer  determines  its  use  appro¬ 
priate.  Examples  might  include  contracts 
under  which  work  stoppage  may  be  re¬ 
quired  for  reasons  such  as  advancements 
in  the  state  of^the  art,  production  or 
engineering  breakthroughs,  or  realine- 
ment  of  programs.  In  no  event  shall  the 
clause  be  used  routinely. 

Stop  Work  Order 

(a)  'The  Contracting  Officer  may,  at  any 
time,  by  written  order  to  the  Contractor,  re¬ 
quire  the  Contractor  to  stop  all,  or  any  part, 
of  the  work  called  for  by  this  contract  for  a 
period  of  no  longer  than  ninety  (90)  days 
after  the  order  Is  delivered  to  the  Contractor, 
and  for  any  further  period  to  which  the 
parties  may  agree.  Any  such  order  shall  be 
specifically  identified  as  a  stop  work  order 
Issued  pursuant  to  this  clause.  Upon  receipt 
of  such  an  order,  the  Contractor  shall  forth¬ 
with  comply  with  Its  terms  and  take  all 
reasonable  steps  to  minimize  the  incurrence 
of  costs  allocable  to  the  work  covered  by  the 
order  during  the  period  of  work  stoppage. 
Prior  to  the  expiration  of  the  period  of  the 
stop  work  order,  or  within  any  extension  of 


that  period  to  which  the  parties  shall  have 
agreed,  the  Contracting  OflScer  shall  either — 

(1)  Cancel  the  stop  work  order,  or 

(2)  Tennlnate  the  work  covered  by  such 
order  as  provided  In  the  “Termination  for 
Convenience”  clause  of  this  contract. 

(b)  If  a  stop  work  order  Issued  under  this 
clause  is  canceled,  or  the  period  of  the  order 
or  any  extension  thereof  expires,  the  Con¬ 
tractor  shall  resume  work.  An  equitable  ad¬ 
justment  shall  be  made  In  the  delivery  sched¬ 
ule  or  contract  price,  or  both,  and  the  con¬ 
tract  shall  be  modified  in  writing  accord¬ 
ingly,  If — 

(1)  The  stop  work  order  results  in  an  in¬ 
crease  in  the  time  required  for,  or  In  the 
Contractor’s  cost  properly  allocable  to,  the 
performance  of  any  part  of  this  contract,  and 

(2)  The  Contractor  asserts  a  claim  for 
such  adjustment  within  thirty  (30)  days 
after  the  end  of  the  period  of  work  stoppage: 
Provided,  ’That  without  prejudicing  the  right 
to  reject  any  claim  asserted  after  this  time. 
If  the  Contracting  Officer  decides  the  facts 
justify  such  action,  he  may  receive  and  act 
upo.i  any  such  claim  asserted  at  any  time 
prior  to  final  payment  under  this  contract. 

(c)  Failure  to  agree  to  any  adjustment 
under  paragraph  (b)  of  this  clause  shall  be 
a  dispute  concerning  a  question  of  fact  with¬ 
in  the  meaning  of  the  “Disputes”  clause  of 
this  contract. 

(d)  If  a  stop  work  order  is  not  canceled 
and  the  work  covered  by  such  or^Ier  is  ter¬ 
minated  for  the  convenience  of  the  Govern¬ 
ment,  the  reasonable  costs  resulting  from 
the  stop  work  order  shall  be  allowed  In 
arriving  at  the  termination  settlement. 

§  12—7.151—9  Extent  of  quantity  varia¬ 
tion. 

The  following  clause  is  rwescribed  for 
use  in  accordance  with  DOTPR  12-1.352. 

Extent  of  Quantity  Variation 

The  •  ermlsslble  variation  under  the  clause 
of  the  General  Provisions  entitled  “Variation 
in  Quantity”  shall  be  limited  to: 

Increase  (insert: _ percent  or  none). 

Decrease  (Insert: _ _ percent  or  none). 

This  increase  or  decrease-  shall  apply  to 


(Insert  In  the  blank  the  designation (s)  to 
which  the  percentages  apply,  such  as  (1) 
the  total  contract  quantity;  (2)  Item  1  only; 

(3)  each  quantity  specified  in  the  delivery 
schedule  of  the  “time  or  Delivery”  clause; 

(4)  the  total  Item  quantity  for  each  destina¬ 
tion;  (5)  the  total  quantity  of  each  item 
without  regard  to  destination.) 

§12—7.151—10  Value  engineering. 

A  value  engineering  incentive  clause 
shall  be  included  in  the  contract  in  ac¬ 
cordance  with  the  instructions  for  its 
ase  in  DOTPR  12-1.5202-2. 

§12—7.151—11  Multiyear  prueurenient. 

The  clauses  set  forth  in  DOTPR  Sub¬ 
part  12-1.55  shall  be  included  in  all  con¬ 
tracts  under  the  multiyear  procurement 
method  in  accordance  with  the  instruc¬ 
tions  contained  therein. 

§  12—7.151—12  Renegolialion. 

Except  where  it  has  been  determined 
that  the  contract  is  exempt  from  the 
Renegotiation  Act  of  1951,  as  amended, 
insert  the  following  clause  in  contracts 
awarded  by  the  Federal  Aviation 
Administration: 

Renegotiation 

(a)  To  the  extent  required  by  law,  this 
contract  Is  subject  to  the  Renegotiation  Act 
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of  1951  (60  U^.C.  App.  1211,  et  seq.) .  as 
amended,  and  to  any  subsequent  act  of  Con¬ 
gress  providing  for  the  renegotiation  of  con¬ 
tracts.  Nothing  contained  In  this  clause  shall 
Impose  any  renegotiation  Obligation  with 
respect  to  this  contract  or  any  subcontract 
hereunder  which  Is  not  Imposed  by  an  act 
of  Congress  heretofore  or  hereafter  enacted. 
Subject  to  the  foregoing,  this  contract  shall 
be  deemed  to  contain  all  the  provisions  re¬ 
quired  by  section  104  of  the  Renegotiation 
Act  of  1951,  and  by  any  such  other  act,  with¬ 
out  subsequent  contract  amendment  8p)eclf- 
Ically  Incorporating  such  provisions. 

(b)  The  Contractor  agrees  to  Insert  the 
provisions  of  this  clause.  Including  this 
paragraph.  In  all  subcontracts,  as  that  term 
Is  defined  In  section  103g  of  the  Renegotia¬ 
tion  Act  of  1951,  as  amended. 

§  12—7.151—13  Filing  of  patent  applica¬ 
tions. 

In  accordance  with  DOTPR  12-9.6109, 
insert  the  clause  set  forth  therein. 

§  12—7.151—14  Reporting  and  refund  of 
royalties. 

In  accordance  with  DOTPR  12-9.6111 
and  12-9.6112,  hisert  the  clause  or  clauses 
set  forth  therein. 

§  12—7/151—15  Right"  in  data. 

In  accordance  with  DOTPR  12-9.6301- 
1,  insert  the  clause  set  forth  in  DOTPR 
12-9.6302  or  12-9.6303. 

§  12-7.151-16  Ix?nse  of  arr.-raft. 

In  accordance  with  DOTPR  12-10.450, 
insert  the  clause  or  clauses  set  forth 
therein. 

§  12-7.151-17  Options. 

In  accordance  with  DOTPR  12-1.5003, 
Insert  a  clause  reading  subrtantially  as 
set  forth  in  DOTPR  12-1  5005.  - 

§  12—7.151—18  PrcH-urcment  from  cer¬ 
tain  Communist  areas. 

Insert  the  clause  set  forth  in  DOTPR 
12-6.5002  under  the  conditions  described 
therein. 

§  12—7.151—19  Kaehgroiind  patents  (li¬ 
cense). 

Insert  the  clause  set  forth  in  DOTPR 
12-9.6105-1  if  required  by  the  instruc- 
tiems  for  its  use  in  DOTPR  12-9.6105. 

§12—7.151—20  Mortuary  services. 

Contracts  for  mortuary  services  shall 
contain  the  appropriate  clauses  con¬ 
tained  in  DOTPR  Subpart  12-50.4. 

Subpart  12—7.6 — Clauses  for  Fixed- 
Price  Construction  Contracts 
§  12—7.600  Scope. 

(a)  This  subpart  sets  forth  additional 
contract  clauses  for  use  in  fixed-price 
construction  ccmtracts. 

(b)  This  subpart  does  not  apply  to 
highway  construction  contracts  of  the 
Federal  Highway  Administration. 

§  12—7.601  Required  clauses. 

In  addition  to  the  clauses  included  in 
the  standard  forms  referenced  in  FPR 
Subpart  1-16.4  and  the  clauses  set  forth 
or  referenced  in  FPR  Subpart  1-7.6,  the 
following  clauses  shall  be  included  in 
short  form  construction  contracts 
(Standard  Form  19)  or  long  form  con¬ 


struction  contracts  (Standard  Form 
23A) ,  as  indicated  by  the  instructions  for 
their  use. 

§  12—7.601—50  Gratuities  (use  witli  SF— 
19  or  SF-23A). 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-1. 

§  12— 7.(H)1— 51  Protection  of  existing 
vegetation,  structures,  utilitif^,  and 
improvements  (use  with  SF— 19  or 
SF-23A). 

Protection  or  Existing  Vegetation,  Steuc- 
TURES,  Utilities,  and  Improvements 

(a)  The  Contractor  will  preserve  and  pro¬ 
tect  all  existing  vegetation  (such  as  trees, 
shrubs,  and  grass)  on  or  adjacent  to  the  site 
of  work  which  Is  not  to  be  removed  and 
which  does  not  unreasonably  Interfere  with 
the  construction  work.  Care  will  be  taken  In 
removing  trees  authorized  for  removal  to 
avoid  damage  to  vegetation  to  remain  in 
place.  Any  limbs  or  branches  of  trees  broken 
during  such  operations  or  by  the  careless 
operation  of  equipment  or  by  workmen,  shall 
be  trimmed  with  a  clean  cut  and  painted 
with  an  approved  tree  pruning  compound,  as 
directed  by  the  Contracting  Officer. 

(b)  All  existing  utilities,  communications 
facilities,  and  other  Improvements,  includ¬ 
ing  but  not  limited  to  conduit,  pipe,  wiring, 
or  cable  (hereinafter  referred  to  as  •‘improve¬ 
ments”),  whether  above  or  below  ground, 
shaU  be  protected  by  the  Contractor  from 
damage  or  destruction.  Tlie  Contractor  shall 
ascertain  from  the  drawings  and  specifica¬ 
tions  the  location  of  any  concealed  improve¬ 
ments,  at  or  near  the  site  of  the  work.  Any 
destruction  of  or  damage  to  existing  im¬ 
provements,  above  or  below  ground,  shall  be 
promptly  repaired,  restored,  or  replaced  at 
the  direction  of  the  Contracting  Officer.  The 
directions  of  the  Contracting  Officer  may  re¬ 
quire  complete  replacement  of  conduits, 
pipes,  wiring,  cables,  or  similar  improvements 
where  original  Installation  was  made  under 
a  requirement  for  continuous,  unspllced 
lengths.  The  Contracting  Officer  has  the  right 
to  have  the  necessary  corrective  work  per¬ 
formed  by  the  Contractor  at  his  expense,  or 
by  others  and  charge  the  cost  thereof  to  the 
Contractor.  If  concealed  Improvements  are 
encountered  and  they  are  not  shown  on  the 
drawings  or  specifications,  the  provisions  of 
the  “Differing  Site  Conditions”  clause  of  this 
contract  shall  apply. 

§  12—7.601—52  Operations  and  storage 
areas  (use  witlt  SF— 23A). 

Operations  and  Storage  Areas 

(a)  All  operations  of  the  Contractor  (in¬ 
cluding  storage  of  materials)  upon  Govern¬ 
ment  premises  shall  be  confined  to  areas  au¬ 
thorized  or  approved  by  the  Contracting  Of¬ 
ficer.  The  Contractor  shall  hold  and  save 
the  Government,  its  officers  and  agents,  free 
and  harmless  from  liability  of  any  nature 
occasioned  by  his  operations. 

(b)  Temporary  buildings  (storage  sheds, 
shops,  offices,  etc.)  may  be  erected  by  the 
Contractor  only  with  the  approval  of  the 
Contracting  Officer,  and  shall  be  built  with 
labor  and  materials  furnished  by  the  Con¬ 
tractor  without  expense  to  the  Government. 
Bitch  temporary  buildings  and  utilities  shall 
remain  the  property  of  the  Contractor  and 
shall  be  removed  by  him  at  his  expense  upon 
the  completion  of  the  work.  With  the  writ¬ 
ten  consent  of  the  Contracting  Officer,  such 
buildings  and  utilities  may  be  abandoned 
and  need  not  be  removed. 

(c)  The  Contractor  shall,  under  regula¬ 
tions  prescribed  by  the  Contracting  Officer, 
use  only  established  roadways  or  construct 
and  use  such  temporary  roadwajrs  as  may  be 


authorized  by  the  Contracting  Officer.  Where 
materials  are  transported  in  the  prosecution 
of  the  work,  vehicles  shall  not  be  loaded 
beyond  the  loading  capacity  recommended  by 
the  manufacturer  of  the  vehicle  or  prescribed 
by  any  Federal,  State,  or  local  law  cr  reg¬ 
ulation.  When  it  is  necessary  to  cross  curbing 
or  sidewalks,  protection  against  damage  shall 
be  provided  by  the  Contractor  and  any  dam¬ 
aged,  roads,  curbings,  or  sidewalks  shall  be 
repaired  by,  or  at  the  expense  of  the  Con¬ 
tractor. 

§  12—7.601—53  MotUrirulion  propo.'.als — 
price  breakdown  (use  willi  SF— 23A). 
Modification  Proposals — Price  Breakdown 

The  Contractor,  in  connection  with  any 
proposal  he  makes  for  a  contract  modifica¬ 
tion,  shall  furnish  a  price  breakdown,  item¬ 
ized  as  required  by  the  Contracting  Officer. 
Unless  otherwise  directed,  the  breakdown 
shall  be  in  sufficient  detail  to  permit  an 
analysis  of  all  material,  labor,  equipment, 
subcontract,  and  overhead  costs,  as  well  ns 
profit,  and  shall  cover  all  work  Involved  in 
the  modification,  whether  such  work  was 
deleted,  added  or  changed.  Any  amount 
claimed  for  subcontracts  shall  be  supported 
by  a  similar  price  breakdown.  In  addition, 
if  the  proposal  Includes  a  time  extension,  a 
Justification  therefor  shall  also  be  furnished. 
•Hie  proposal,  together  with  the  price  break¬ 
down  and  time  extension  Justification,  shall 
be  furnished  by  the  date  specified  by  the 
Contracting  Officer. 

§  12—7.601—54  Work  srliedule  (use  with 
.SF-19). 

Work  Schedule 

The  Contractor  shall,  within  10  days  f^hi 
date  of  award  of  contract  (unless  a  different 
time  is  specified  in  the  contract),  furnish  to 
the  Contracting  Officer,  in  triplicate,  a  sched¬ 
ule  showing  the  proposed  dates  on  which  the 
major  phases  of  the  work  will  be  started  and 
completed.  Acceptance  of  the  schedule  by  the 
Contracting  Officer  shall  not  excuse  the  Con¬ 
tractor  for  any  delay  in  completing  the  work. 

§  12— 7.601— .55  Cloiiniiig  up  (use  with 
SF-23A). 

Cleaning  Up 

TTie  Contractor  shall  at  all  times  keep  the 
construction  area,  including  storage  areas 
used  by  him,  free  from  accumulations  of 
waste  material  or  rubbish  and  prior  to  com¬ 
pletion  of  the  work  remove  from  the  premises 
any  rubbish  and  all  tools,  scaffolding,  equin- 
ment,  and  material  not  the  property  of  the 
Government.  Upon  completion  of  the  con¬ 
struction  the  Contractor  shall  leave  the  work 
and  premises  in  a  clean,  neat  and  workman¬ 
like  condition  satisfactory  to  the  Contracting 
Officer. 

§  12—7.601—56  .4ilflitional  definitions 
(use  with  SF— 23.4). 

Additional  Definitions 

(a)  Wherever  in  the  specifications  or  upon 
the  drawings  the  words  "directed”,  “re¬ 
quired”,  “ordered”,  "designated”,  “pre¬ 
scribed”,  or  words  of  like  Import  are  used, 
it  shall  be  understood  that  the  “direction”, 
“requirement”,  “order",  “designation”,  or 
“prescription”,  of  the  Contracting  Officer  is 
Intended  and  similarly  the  words  “approved”, 
“acceptable”,  “satisfactory”  or  words  of  like 
Import  shall  mean  “approved  by”  or  “accept¬ 
able  to”,  or  “satisfactory  to”  the  Contracting 
Officer,  unless  otherwise  expressly  stated. 

(b)  Where  “as  shown”,  “as  indicated”,  “as 
detailed”,  or  words  of  similar  Import  are  used, 
it  shall  be  understood  that  the  reference  is 
made  to  the  drawings  accompanying  this 
contract  unless  stated  otherwise.  The  word 
“provided"  as  used  herein  shall  be  understood 
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to  mean  "provided  complete  in  place",  that 
is  "lurnlshed  and  installed". 

§  12—7.601—57  Safely  requirenieiiliii  (use 
with  SF-23A). 

Safety  Requirements 

(a)  The  Contractor  shall  provide  safety 
controls  for  protection  to  the  life  and  health 
of  employees  and  other  persons;  for  preven¬ 
tion  of  damage  to  property,  materials,  sup¬ 
plies,  and  equipment;  and  for  avoidance  of 
work  interruptions  in  the  performance  of 
this  contract;  and  the  Contractor  shall  com¬ 
ply  with  any  accident  prevention  or  safety 
requirements  included  or  referenced  in  this 
contract. 

(b)  The  Contractor  will  maintain  an  ac¬ 
curate  record  of,  and  will  report  to  the  Con¬ 
tracting  Officer  in  the  manner  and  on  the 
forms  prescribed  by  the  Contracting  Officer, 
exposure  data  and  all  accidents  resulting  in 
death,  traumatic  injury,  occupational  dis¬ 
ease,  and  damage  to  property,  materials, 
supplies  and  equipment  Incident  to  work 
performed  under  this  contract. 

(c)  The  Contracting  Officer  will  notify  the 
Contractor  of  any  noncompliance  with  the 
foregoing  provisions  and  the  action  to  be 
taken.  The  Contractor  shall,  after  receipt  of 
such  notice,  immediately  take  corrective  ac¬ 
tion.  Such  notice,  when  delivered  to  the 
Contractor  or  his  representative  at  the  site 
of  the  work,  shall  be  deemed  sufficient  for 
the  purpose.  If  the  Contractor  fails  or  refuses 
to  comply  promptly,  the  Contracting  OflBcer 
may  issue  an  order  stopping  all  or  part  of  the 
work  until  satisfactory  corrective  action  has 
been  taken.  No  part  of  the  time  lost  due  to 
any  such  stop  orders  shall  be  made  the  sub¬ 
ject  of  claim  for  extension  of  time  or  for 
excess  costs  or  damages  by  the  Contractor. 

(d)  Compliance  with  the  provisions  of  this 
clause  by  subcontractors  will  be  the  respon¬ 
sibility  of  the  Contractor. 

§  12—7.601—58  Conlraolinfc  ofTicor’s  rep- 
resonlalivc  (use  with  SF— 19  or  JSF— 
23A). 

Contracting  Officer’s  Representative 

The  Contracting  Officer  may  designate 
Government  personnel  to  act  as  his  author¬ 
ized  representatives  for  one  or  more  con¬ 
tract  administration  functions  not  involving 
a  change  in  the  scope,  price,  terms,  or  con¬ 
ditions  of  the  contract.  Such  designation 
will  be  in  writing,  set  forth  elsewhere  in 
the  contract  or  by  separate  letter  signed  by 
the  Contracting  Officer,  and  will  contain 
specific  instructions  as  to  the  extent  to 
which  the  representative  may  take  action 
for  the  Contracting  Officer.  Such  designa¬ 
tion  will  not  contain  authority  to  sign  con¬ 
tractual  documents,  nor  will  it  authorize  the 
designee  to  order  contract  changes,  modify 
contract  terms,  or  create  any  liability  on  the 
part  of  the  Government  different  from  that 
set  forth  in  the  contract. 

§  12—7.601—59  Contrurl  lime — noliep  lo 
proceed  (use  wilh  SF— 23.A). 

Contract  Time — Notice  To  Proceed 

(a)  Provided  the  contract  is  not  termi¬ 
nated  pursuant  to  paragraph  4,  Standard 
Form  22,  “Instructions  to  Bidders”,  if,  in 
the  opinion  of  the  Contracting  Officer,  the 
Contractor’s  delay  in  executing  formal  con¬ 
tract  documents  or  furnishing  performance 
or  payment  bonds  causes  a  delay  in  the  issu¬ 
ance  of  the  notice  to  proceed,  the  time  to 
complete  the  work  as  specified  in  the  con¬ 
tract,  may  be  reduced  to  reflect  such  delay. 

(b)  ’The  Contractor  shall  perform  no  work 
under  this  contract  until  the  required  con¬ 
tract  documents  and  bonds  have  been  fur¬ 
nished.  ’Thereafter,  work  at  other  than  the 
contract  site  may  be  undertaken.  The  Con¬ 
tractor  shall  perform  no  work  at  the  contract 


site  except  pursuant  to  a  notice  to  proceed 
given  by  the  Contracting  Officer. 

(c)  Notice  to  proceed  may  be  issued  by 
the  Government  at  Its  convenience.  Any 
right  of  the  Contractor  to  a  price  adjust¬ 
ment  because  of  unreasonable  delay  on  the 
part  o7  the  Government  in  issuing  notice 
to  proceed  shall  be  determined  in  accordance 
with  the  clause  titled  “Suspension  of  Work”. 

§  12—7.601—60  Rights  in  shop  drawings 
(use  with  SF— 23.A). 

Rights  in  Shop  Drawings 

(a)  Shop  drawings  for  construction  means 
drawings  submitted  to  the  Government  by 
the  Construction  Contractor,  subcontractor 
or  any  lower  tier  subcontractor  pursuant  to 
a  construction  contract,  showing  in  detail 
(1)  the  proposed  fabrication  and  assembly  of 
structural  elements  and  (ii)  the  installation 
(l.e.,  form,  fit,  and  attachment  details)  of 
materials  or  equipment.  ’The  Government 
may  duplicate,  use,  and  disclose  in  any  man¬ 
ner  and  for  any  purpose  shop  drawings  de¬ 
livered  under  this  contract. 

(b)  'This  clause.  Including  this  paragraph 
(b),  shall  be  Included  in  all  subcontracts 
hereunder  at  any  tier. 

§  12—7.601—61  Nolice  of  delays  (use 
wilh  SF— 19  or  SF— 23.A). 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-9. 

§  12—7.601—62  Prioriiies,  ullocalions, 
and  allolmeiils  (use  wilh  SF— 23A). 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-3. 

§  12—7.601—63  Disseminalion  of  con- 
Iracl  inforinalion  (use  wilh  SF— 23A). 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-11. 

§  12—7.601—64  Cuaranlee  (use  wilh  SF— 
19  or  SF-23A). 

Guarantee 

(a)  Unless  otherwise  provided  in  the  con¬ 
tract,  the  Contractor  guarantees  all  work 
performed  and  materials  and  equipment  de- 
Uvered  to  be  in  accordance  with  contract 
requirements  and  free  from  defective  or 
inferior  materials,  equipment  and  workman¬ 
ship  for  1  year  from  the  date  of  final  accept¬ 
ance  of  the  contract  work  by  the  Govern¬ 
ment.  ’The  guarantee  provided  for  ■  in  this 
clause  shall  not  extend  to  or  apply  to  Gov¬ 
ernment-furnished  material  or  equipment 
except  as  to  such  work  as  may  be  performed 
thereon  by  the  Contractor. 

(b)  Upon  receipt  of  notice  from  the  Con¬ 
tracting  Officer  that  work,  material,  or 
equipment  furnished  under  this  contract  has 
failed  to  meet  the  contract  guarantee,  the 
contractor  shall  promptly  return  to  the  site 
of  the  work  and  at  his  expense  (1)  place  in 
salsfactory  condition  in  every  particular  all 
such  guaranteed  work,  correcting  all  defects 
therein,  (2)  restore  to  a  satisfactory  condi¬ 
tion  the  building  or  site  or  any  equipment 
or  contents  thereof  which,  in  the  opinion 
of  the  Contracting  Officer,  are  affected  or 
damaged  as  a  result  of  the  use  of  material, 
equipment  or  workmanship  which  are  in¬ 
ferior,  defective  or  not  in  accordance  with 
the  terms  of  the  contract,  and  (3)  restore 
to  a  satisfactory  condition  any  work,  ma¬ 
terials  and  equipment  disturbed  in  fulfilling 
the  guarantee. 

(c)  In  any  case  where  in  fulfilling  the  re¬ 
quirements  of  the  contract  or  of  any  guaran¬ 
tee,  embraced  in  or  required  thereby,  the 
Contractor  disturbs  any  work  guaranteed 
under  another  contract,  he  shall  restore  such 
disturbed  work  to  a  condition  satisfactory 
to  the  Contracting  Officer  and  guarantees 


such  restored  work  to  the  same  extent  as 
it  was  guaranteed  under  such  other  contract. 

(d)  Should  the  Contractor  fall  to  proceed 
promptly  to  comply  with  the  terms  of  a  guar¬ 
antee  under  this  contract,  the  Contracting 
Officer  may  cause  corrective  action  to  be 
taken  by  others  and  the  Contractor  shall 
promptly  reimburse  the  Government  its  cost 
incurred  thereby,  or  in  lieu  of  taking  correc¬ 
tive  action,  the  Contracting  Officer  may  cause 
the  Contractor  to  pay  to  the  Government  an 
amount  of  money  commensurate  with  what 
the  corrective  action  would  cost. 

§  12—7.601—65  General  eonduel  of  work 
(use  wiili  .SF— 19). 

Generai.  Conduct  of  Work 

(a)  The  Contractor  shall  comply  with  any 
accident  prevention  or  safety  requirements 
Included  or  referenced  in  this  contract,  and 
shall  take  any  additional  protective  meas¬ 
ures  deemed  necessary  by  the  Contracting 
Officer. 

(b)  All  operations  of  the  Contractor  (in¬ 
cluding  storage  of  materials)  shall  be  con¬ 
fined  to  areas  authorized  by  the  Contracting 
Officer.  If  the  use  of  temporary  buildings  is 
authorized  by  the  Contracting  Officer,  such 
buildings  shall  be  removed  by  the  Contractor 
at  his  expense  upon  completion  of  the  work. 

(c)  ’The  Contractor  shall  keep  the  con¬ 
struction  area  free  from  waste  material  or 
rubbish.  Upon  completion  of  the  work,  he 
shall  remove  his  equipment,  tools,  and  ma¬ 
terial,  and  leave  the  premises  in  a  clean, 
neat,  and  orderly  condition. 

(d)  ’The  Contractor  shall,  under  regula¬ 
tions  prescribed  by  the  Contracting  Officer, 
use  only  established  roadways  or  construct 
and  use  such  temporary  roadways  as  may  be 
authorized  by  the  Contracting  Officer. 

§  12—7.601—66  Goniraolor  insprcliun 
system  (use  with  SF— 23A). 
Contractor  Inspection  System 

The  Contractor  shall  (1)  maintain  an  ade¬ 
quate  inspection  system  and  perform  such 
inspections  as  will  assure  that  the  work  per¬ 
formed  under  the  contract  conforms  to  con¬ 
tract  requirements,  and  (11)  maintain  and 
make  available  to  the  Government  adequate 
records  of  such  inspection. 

§  12—7.601—67  Infornialion  regarding 
Buy  American  Ael  (use  with  .SF— 
2.3A). 

Information  Regarding  Buy  American  Act 

(a)  ’The  Buy  American  Act  (41  U.S.C. 
lOar-lOd)  generally  requires  that  only  domes¬ 
tic  construction  material  be  used  in  the  per¬ 
formance  of  this  contract.  (See  the  clause 
entitled  “Buy  American”  in  Standard  Form 
23A.  General  Provisions,  Construction  Con¬ 
tract.)  ’This  requirement  does  not  apply  to 
the  following  construction  material  or 
components : 

Acetylene  black. 

Asbestos,  amoslte. 

Bismuth. 

Cadmium,  ores  and  flue  dust. 

Chrome  ore  or  chromite. 

Cork,  wood  or  bark  and  waste. 

Graphite,  natural. 

Mica. 

Rubber,  crude  and  latex. 

Wax,  carnauba. 

Woods  of  the  following  species:  Angellque, 
balsa,  ekkl,  greenheart,  lignum  vitae, 
mahogany  and  teak. 

(b) (1)  Furthermore,  bids  .  or  proposals 
offering  use  of  additional  nondomestic  con¬ 
struction  material  may  be  acceptable  for 
award  if  the  Government  determines  that 
use  of  comparable  domestic  construction 
material  is  impracticable  or  would  unreason- 
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ably  Increase  the  cost  or  that  domestic  con¬ 
struction  material  (in  sufficient  and  reason¬ 
ably  availaldc  commercial  quantities  aoid  of 
a  satisfactory  quality)  is  unavailable.  Rell- 
atde  evidence  shall  be  furnished  Justifying 
such  use  of  additional  nondomestic  con¬ 
struction  material. 

(2)  Where  it  is  alleged  that  use  of  domes¬ 
tic  construction  material  would  unreasonably 
increase  the  cost: 

(i)  Data  shall  be  included,  based  on  a 
reasonable  canvass  of  suppliers,  demonstrat¬ 
ing  that  the  cost  of  each  such  domestic  con¬ 
struction  material  would  exceed  by  more 
than  6  percent  the  cost  of  comparable  non¬ 
domestic  construction  material.  (All  costs  of 
delivery  to  the  construction  site  shflfl  be  in¬ 
cluded.  as  well  as  any  applicable  duty.) 

(il)  For  evaluation  purposes,  6  percent  of 
the  cost  of  all  additional  nondomestic  con¬ 
struction  material,  which  qualifies  under 
paragraph  (1) ,  above,  will  be  added  to  the  bid 
or  proposal. 

(3)  When  offering  additional  nondomestic 
construction  material,  bids  or  prc^xisals  may 
also  offer,  at  stated  prices,  any  available 
comparable  domestic  construction  material, 
so  as  to  avoid  the  possibility  that  failure  of 
a  nondomestic  construction  material  to  be 
acceptable  under  (1),  above,  will  cause  re¬ 
jection  of  the  entire  bid. 

§  12—7.601—68  Use  and  possession  prior 
to  completion  (use  with  SF— 19  or 
SF-23A). 

Use  and  Possession  Prior  to  Completion 

The  Government  shall  have  the  light  to 
take  possession  of  or  use  any  completed  or 
partially  completed  part  of  the  work.  Such 
poeseasion  or  use  shall  not  be  deemed  an 
acceptance  of  any  work  not  completed  in 
Accordance  with  the  contract.  While  the  Gov¬ 
ernment  is  in  such  possession,  the  Con¬ 
tractor,  notwithstanding  the  provisions  of 
the  clause  of  this  contract  entitled  “Permits 
and  Responsibilities,’’  shall  be  relieved  of  the 
responsibility  for  loss  or  damage  to  the  work 
other  than  that  resulting  from  the  Con¬ 
tractor’s  fault  or  negligence.  If  such  prior 
possession  or  use  by  the  Government  delays 
the  progress  of  the  work  or  causes  additional 
expense  to  the  Contractor,  an  equitable  ad¬ 
justment  in  the  contract  price  or  the  time 
of  completion  will  be  made  and  the  contract 
shall  be  modified  in  writing  accordingly. 

§  12—7.601—69  Suheonirart  data  (ii«.o 
with  .SF-I9  or  SF-23A). 

Subcontract  Data 

Within  10  days  after  award,  either  by  the 
Contractor  or  Subcontractor,  of  any  sub¬ 
contract  for  performance  of  work  at  the  con¬ 
struction  site,  the  Contractor  shall  deliver 
to  the  Contracting  Officer  an  executed  DOT 
Form  F  4220.9,  by  which  the  Contractor 
states  that  the  subcontract  htis  been  awarded 
and  indicates  the  dollar  range  of  the  subcon¬ 
tract  price,  and  by  which  the  subcontractor 
acknowledges  that  the  labor  standards  and 
equal  opportunity  clauses  of  this  contract 
have  been  included  in  the  subcontract  and 
further  acknowledges  his  responsibility  for 
Including  such  clauses  in  any  lower  tier 
subcontract  awarded  by  him  for  work  at 
the  site  under  this  contract.  Tlie  Contract¬ 
ing  Officer  shall  furnish  copies  of  the  form 
to  the  Contractor.  Nothing  contained  in 
this  contract  shall  create  any  contractual 
relation  between  a  subcontractor  and  the 
Government. 

§  12—7.630  ('JauMes  to  be  u>ed  when  ap¬ 
plicable. 

§  12- 7.650— 1  Snuill  business  subcon¬ 

tracting  program. 

Insert  the  clause  set  forth  in  FPR  1- 
1.710-3(b)  in  accordance  with  the  in¬ 
structions  for  its  use. 


§  12-7.650—2  Notice  and  assistance  re¬ 
garding  patent  and  copyright  in¬ 
fringement. 

In  accordance  with  DOTPR  12-9.6108, 
insert  the  clause  set  forth  in  FPfl  1- 
7.101-13. 

§  12—7.650—3  Authorization  and  consent. 

Insert  the  clause  set  forth  in  DOTPR 
12-9.6106-1  in  accordance  with  the  in¬ 
structions  for  its  use. 

§  12—7.650—4  Aluminum. 

In  accordance  with  FPR  1-5.1001-1, 
insert  the  clause  set  forth  in  FPR  1- 
5.1001-2,  modified  in  accordance  with 
FPR  1-5.1001-3. 

§  12-7.650-5  Military  security  require¬ 
ments. 

Insert  the  Military  Security  Require¬ 
ments  clause  in  ASPR  7-104.12  in  ac¬ 
cordance  with  the  instructions  for  its 
use  in  DOTPR  12-1.351. 

§  12—7.650—6  Performance  of  work  b>_ 
contractor. 

Insert  the  clause  set  forth  in  FPR  1- 
18.104  in  accordance  with  the  instruc¬ 
tions  for  its  use. 

§  12—7.650—7  Government  -  f  i!  nished 
prc»perly. 

When  property  will  be  furnished  by 
the  Government,  insert  the  f'>llowing 
clause  in  the  contract: 

Govern ment-F*ornished  Property 

(a)  Title,  use,  and  quantities.  Any  prop¬ 
erty  to  be  furnished  by  the  Government  (as 
listed  elsewhere  In  this  contract  under  the 
heading  “Government-Furnished  Property 
List”  hereafter  referred  to  as  “GFPL”)  Is  for 
use  only  In  connection  with  the  perform¬ 
ance  of  the  work  hereunder.  Title  to  all  such 
property  shall  remain  vested  in  the  Gov¬ 
ernment.  The  property  shall  be  furnished 
in  the  quantities  shown,  with  the  exception 
of  items  marked  “as  required"  which  will  be 
furnished  in  whatever  quantities  are  re¬ 
quired  to  complete  the  work.  All  additional 
quantities  of  the  items  on  this  list  and  any 
other  property  required  to  complete  the 
work  wiU  be  furnished  by  the  Contractor. 

(b)  Point  of  delivery.  The  Government 
shall  deliver  this  property  to  the  Contractor 
at  the  point (s)  specified  in  the  GFPL.  The 
Contractor  shall  at  no  expense  to  the  Govern¬ 
ment  inspect,  unloqd,  load  and  make  further 
delivery  of  the  prol>erty  at  the  Jobsite.  The 
Contractor  shall  be  responsible  for  payment 
of  any  demurrage  and  storage  charges  accru¬ 
ing  more  than  6  days  after  his  receipt  of 
notice  to  proceed. 

(c)  Time  of  delivery.  Any  property  to  be 
furnished  by  the  Government  shall  be  deliv¬ 
ered  to  the  Contractor  in  sufficient  time  to 
enable  him  to  perform  the  work  without 
delay.  The  Contractor  will  be  given  advance 
notice  of  expected  delivery  dates  if  they  are 
not  already  shown  on  the  GFPL.  If  the  prop¬ 
erty  is  not  delivered  to  the  Contractor  by 
the  fifth  day  subsequent  to  the  expected 
delivery  date,  he  shall  notify  the  Contract¬ 
ing  Officer  vdthin  3  days  thereafter.  The 
Contractor  shall  acknowledge  receipt  thereof 
in  writing  to  the  Contracting  Officer  and  if 
there  are  shortages  or  defective  property  in 
any  shipment,  the  contractor  shall  notify 
the  Contracting  Officer  adthin  24  hours  after 
delivery  of  shipment,  or  in  case  of  concealed 
defects  and  shortages,  within  3  days  after 
they  are  discovered.  In  either  event,  the 
Contracting  Officer  will  take  appropriate  ac¬ 
tion  to  rectify  the  matter.  In  the  absence  of 
Information  from  the  Contractor  to  the  con¬ 


trary  within  the  periods  specified  above,  the 
Government  will  consider  that  all  property 
has  been  delivered  to  the  Contractor  on  time 
and  In  good  condition  and  be  will  be  held 
responsible  thereafter  for  any  shortages  and 
defective  property  that  may  later  be  dis¬ 
covered,  or  for  any  damages  incurred  through 
inadequate  protection.  No  claim  for  adjust¬ 
ments  in  the  time  and  price  for  performance 
of  the  contract  pursuant  to  appropriate 
clauses  of  this  contract  (“Suspension  of 
Work”  and  the  “Termination  For  Default- 
Damages  For  Delay-Time  Extensions”  clause) 
shall  be  allowed  for  failure  of  the  Govern¬ 
ment  to  furnish  property  unless  the  Con¬ 
tractor  reports  the  delinquent  deliveries 
within  the  periods  specified  above.  Notifica¬ 
tions  to  the  Contracting  Officer  are  in  addi¬ 
tion  to  the  requirements  under  the  above- 
cited  clauses  for  making  timely  notifications 
to  the  Contracting  Officer  if  time  and  price 
adjustments  are  desired. 

(d)  Surplus.  In  accordance  with  instruc¬ 
tions  furnished  by  the  Contracting  Officer, 
upon  completion  of  the  work,  any  unused 
property  shall  be  prepared  for  sh^iment  and 
be  delivered  by  the  Contractor  to  the  near¬ 
est  appropriate  common  carrier  or  Govern¬ 
ment  storage  point  in  the  locality  of  the 
work. 

§  12— 7.6.50— 8  Shop  drawings. 

(a)  Insert  the  following  clause,  with 
the  appropriate  addition  in  paragraph 
(b)  of  tliis  section,  in  contracts  requir¬ 
ing  the  submission  of  shop  drawings  for 
review  prior  to  construction: 

Shop  Drawings 

The  Contractor  shall  submit  to  the  Con¬ 
tracting  Officer  for  approval  _  copies 

(four  unless  otherwise  indicated  herein)  of 
all  shop  drawings  as  called  for  under  the 
various  headings  of  these  specifications. 
These  drawings  shall  be  complete  and  de¬ 
tailed.  If  approved  by  the  Contracting  Officer, 
each  copy  of  the  drawings  will  be  identified 
as  having  received  such  approval  by  being 
so  stamped  and  dated.  The  Contractor  shall 
make  any  corrections  required  by  the  Con¬ 
tracting  Officer.  If  the  Contractor  considers 
any  correction  indicated  on  the  drawings  as 
constituting  a  change  to  the  contract  draw¬ 
ings  or  specifications,  notice  as  required 
under  the  clause  entitled  “Changes  will  be 

given  to  the  Contracting  Officer. _ sets 

(three  unless  otherwise  indicated  herein)  of 
all  shop  drawings  will  be  retained  by  the 
Contracting  Officer  and  one  set  will  be  re¬ 
turned  to  the  Contractor.  The  approval  of 
the  drawings  by  the  Contracting  Officer  shall 
not  be  construed  as  a  complete  check,  but 
will  indicate  only  that  the  general  method 
of  construction  and  detailing  is  satisfactory. 
Approval  of  such  drawings  will  not  relieve 
the  Contractor  of  the  responsibility  for  any 
error  which  may  exist  as  the  Contractor  shaU 
be  responsible  for  the  dimensions  and  design 
of  adequate  connections,  details,  and  satis¬ 
factory  construction  of  all  work. 

(b)  “As  built”  shop  drawings  may  be 
required  for  the  permanent  record  of  the 
using  activity.  When  reproducible  draw¬ 
ings  are  required,  the  following  provi¬ 
sion  shall  be  added  to  the  clause  in  para¬ 
graph  (a)  of  this  section: 

Upon  the  completion  of  the  w’ork  under 
this  contract,  the  Contractor  shall  furnish  a 
complete  set  of  reproduclbles  of  all  shop 
drawings  as  finally  approved.  These  draw¬ 
ings  shall  show  all  changes  and  revisions 
made  up  to  the  time  the  equipment  is  com¬ 
pleted  and  accepted. 

If  reproducible  shop  drawings  are  not  re¬ 
quired,  the  following  provision  shall  be 
added  to  the  clause  in  paragraph  (a)  of 
this  section: 
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Upon  the  completion  of  the  work  imder 
this  contract,  the  Contractcnr  shall,  furnish 

_ complete  sets  of  prints  of  alt  shop 

drawings  as  finally  approved.  These  draw¬ 
ings  shall  show  changes  and  revisions  made 
up  to  the  time  the  equipment  Is  completed 
and  accepted. 

§  1 2— 7.65(X— 9  Piiysical  data. 

(a)  All  the  information  concerning 
local  conditions  pertaining  to  the  per¬ 
formance  of  the  contract  work,  which 
has  been  made  available  to  the  contrac¬ 
tor  should  be  referenced  into  the  con¬ 
tract  by  completing  the  clause  set  forth 
in  paragraph  (b)  of  this  section. 
Wherever  test  borings,  analyses,  or  hy¬ 
drographic  data  are  to  be  made  avail¬ 
able  to  the  contractor,  the  wording  of 
this  special  clause  should  be  such  as  only 
to  inform  the  contractor  as  to  the  source 
of  the  data  and  where  it  may  be  exam¬ 
ined. 

(b)  Contract  clause: 

Physical  Date 

Information  and  data  furnish^  or  re¬ 
ferred  to  below  are  furnished  for’ the  Con¬ 
tractor's  Information.  However,  It  is  ex¬ 
pressly  understood  that  the  Government  will 
not  be  responsible  for  any  Interpretation  or 
conclusion  drawn  therefrom  by  the  Con¬ 
tractor. 

(a)  The  physical  conditions  Indicated  on 
the  drawings  and  In  the  specifications  are 
the  result  of  site  investigations  by  (Insert 
Investigational  methods  used,  such  as  sur¬ 
veys,  auger  borings,  core  borings,  test  pits, 
probings,  test  tunnels,  etc.) . 

(b)  Weather  Conditions.  (Insert  summary 
of  weather  records  and  warnings.) 

(c)  Transportation  facilities.  (Insert  the 
summary  of  transportation  facilities  accessi¬ 
ble  to  project,  availability,  and  limitations.) 

(d)  _ (Insert  other 

pertinent  Information.) 

§  T2— 7.650— 10  Disputes  eoiieeriiing 
lultor  standards. 

Insert  the  following  clause  in  all  con¬ 
tracts  subject  to  the  Dr^vis-Bacon  Act. 

Disputes  Concerning  L.vbor  Standards 

Disputes  arising  out  of  the  labor  stand¬ 
ards  provisions  of  this  contract  shall  be  sub¬ 
ject  to  the  Disputes  clause  except  to  the  ex¬ 
tent  such  disputes  Involve  the  meaning  of 
classifications  or  wage  rates  contained  In  the 
wage  determination  decision  of  the  Secre¬ 
tary  of  Labor  or  the  applicability  of  the  labor 
provisions  of  the  contract,  which  questions 
shall  be  referred  to  the  Secretary  of  Labor 
in  accordance  with  the  procedures  of  the  De¬ 
partment  of  Labor. 

§  12—7.650—11  Vuriuliuiis  in  estiniulcd 

qiiuntities  contracts. 

Insert  the  following  clause  in  con¬ 
tracts  containing  estimated  quantity 
items: 

Variation  In  Estimated  Quantities 
Contracts 

Where  the  quantity  of  a  pay  Item  In  this 
contract  Is  an  estimated  quantity  and  where 
the  actual  quantity  of  such  pay  Item  varies 
more  than  fifteen  percent  (15%)  above  or 
below  the  estimated  quantity  stated  In  this 
contract,  an  equitable  adjustment  In  the 
contract  price  shall  be  made  upon  demand  of 
either  party.  The  equitable  adjustment  shall 
be  ba.sed  upon  any  Increase  or  decrease  In 
costs  due  solely  to  the  variation  above  one 
hundred  fifteen  percent  (116%)  or  below 
eighty-five  percent  (85%)  of  the  estimated 
quantity.  If  the  quantity  variation  is  such 


as  to  cause  an  increase  In  the  time  necessary 
for  completion,  the  Contracting  Officer  shall, 
upon  receipt  of  a  written  request  for  an  ex¬ 
tension  of  time  within  (10)  dajm  from  the 
beginning  of  such  delay,  or  within  such 
further  period  of  time  which  may  be  granted 
by  the  Contracting  Officer  prior  to  the  date 
of  final  payment  of  the  contract,  ascertain  the 
facts  and  make  such  adjustment  for  extend¬ 
ing  the  completion  date  as  In  his  judgment 
the  findings  justify. 

§  12—7.650—12  Availability  and  use  of 
utility  services. 

Insert  the  following  clause  in  conti*acts 
for  perfonnance  at  Government  installa¬ 
tions  when  it  is  determined  that  one  or 
more  utility  systems  and  supplies  are 
adequate  for  the  needs  and  use  of  both 
the  Government  and  the  contractor  and 
it  is  advantageous  to  the  Government  to 
furnish  such  utility  services. 

Availability  and  Use  or  Utility  Services 

(a)  The  Government  will  make  available 
to  the  Contractor,  from  existing  outlets  and 
supplies,  all  reasonably  required  amounts  of 
utilities  as  specified  In  the  Schedule  or 
specifications.  Except  as  otherwise  provided 
in  the  Schedule  or  specifications,  each  utility 
shall  be  charged  to  or  paid  for  by  the  Con¬ 
tractor  at  prevailing  rates  charged  to  the 
Govertunent  or,  where  the  utility  is  produced 
by  the  Coveriuuent,  at  reasonable  rates  as  de¬ 
termined  by  the  Contracting  Officer. 

(b)  Utilities  furnished  the  Contractor 
without  charge  shall  be  carefully  conserved. 
The  Contractor,  at  his  own  exj>ense  and  In  a 
workmanlike  manner  satisfactory  to  the  Con¬ 
tracting  Officer,  shall  install  and  maintain 
all  neces.sary  temporary  connections  and  dis¬ 
tribution  lines  and.  if  necessary  to  determine 
charges,  all  meters  required  to  measure  the 
amount  of  each  utility  used:  and  he  shall 
removfe  the  same  prior  to  final  acceptance  of 
the  construction. 

§  12—7.6.50—1.5  Mi^plucrd  material. 

Insert  the  following  clause  in  all  con¬ 
tracts  involving  work  near  or  on  navig¬ 
able  waterways. 

Misplaced  Material 

Should  the  Contractor,  during  the  prog¬ 
ress  of  the  work,  lose,  dump,  throw  over¬ 
board,  sink,  or  misplace  any  material,  plant, 
machinery,  or  appliance,  which  In  the  opin¬ 
ion  of  the  Contracting  Officer  may  be 
dangerous  to  or  obstruct  navigation,  the 
Contractor  shall  recover  and  remove  the 
same  with  the  utmost  dispatch.  The  Con¬ 
tractor  shall  give  Immediate  notice,  with 
description  and  location  of  such  obstruc¬ 
tions,  to  the  Contracting  Officer  or  inspector, 
and  when  required  shall  mark  or  buoy  such 
obstructions  until  the  same  are  removed. 
Should  he  refuse,  neglect,  or  delay  compli¬ 
ance  with  the  above  requirements,  such  ob¬ 
structions  may  be  removed  by  the  Contract¬ 
ing  Officer,  and  the  cost  of  such  removal 
may  be  deducted  from  any  money  due  or  to 
become  due  the  Contractor,  or  may  be  re¬ 
covered  under  his  bond.  The  liability  of  the 
Contractor  for  the  removal  of  a  vessel  wTecked 
or  sunk  without  fault  or  negligence  shall 
be  limited  to  that  provided  In  sections  15, 
19,  and  20  of  the  River  and  Harbor  Act  of 
March  3,  1899.  (33  U.S.C.  410  et  seq.) 

§  12— 7.650— I  f  Signal  liglits. 

Insert  the  following  clause  in  all  con¬ 
tracts  requiring  the  use  of  marine  equip¬ 
ment. 

Signal  Lights 

The  Contractor  shall  display  signal  lights 
and  conduct  his  operations  In  accordance 
with  the  General  Regulations  of  the  De¬ 


partment  of  the  Army  and  of  the  Coast 
Guard  governing  lights  and  day  signals  to 
be  displayed  by  towing  vessels  with  tows  on 
which  no  signals  can  be  displayed,  vessels 
working  on  wrecks,  dredges,  and  vessels  en¬ 
gaged  in  laying  cables  or  pipe  or  In  sub- 
msulne  or  bank  protection  operations,  lights 
to  be  displayed  on  dredge  pipe  lines,  and  day 
signals  to  be  displayed  by  vessels  of  more 
than  65  feet  In  length  moored  or  anchored 
in  a  fairway  or  channel,  and  the  passing 
by  other  vessels  of  fioatlng  plant  working 
in  navigable  channels,  as  approved  by  the 
Secretary  of  the  Army  (33  CFR  201.1-201.16) 
and  the  Commandant,  U.S.  Coast  Guard  (33 
CFR  80.18-80.31a  and  33  CFR  95.51-95.70). 

§  12—7.650—15  Time  oxten»>ions  for  de¬ 
lays  to  elements  of  tlie  work. 

The  following  clause  shall  be  inserted 
in  contracts  in  which  there  are  sepa¬ 
rate  completion  dates  for  various  items 
of  work  and  liquidated  damages  are  pro¬ 
vided  for: 

Time  Extensions 

Notwithstanding  any  other  provisions  of 
this  contract,  any  time  extensions  for 
changes  In  the  work  depend  upon  the  ex¬ 
tent.  If  any,  by  which  the  changes  cause 
delay  in  the  completion  of  the  various  ele¬ 
ments  of  construction.  The  contract  modi¬ 
fication  making  such  time  extension  will 
provide  for  an  extension  of  contract  com¬ 
pletion  date  only  fw  those  specific  elements 
so  delayed  and  will  not  alter  the  contract 
completion  dates  for  other  portions  of  the 
work.  This  contract  modification  may  fur¬ 
ther  provide  for  an  equitable  readjustment 
of  liquidated  damages  pursuant  to  the  new 
completion  schedule. 

§  12—7.650—16  I’rogresK  rhuriH  anil  re- 
quirenl«‘nl^  fur  overtime  work. 

Insert  the  following  clause  in  con¬ 
tracts  having  a  performance  time  of  4 
weeks  or  more. 

Progress  Charts  and  Requirements  for 
Overtime  Work 

’  (a)  The  Contractor  shall,  within  10  days 
from  date  of  award  of  contract  (unless  a 
different  time  Is  specified  in  the  contract), 
submit  to  the  Contracting  Officer  for  ap¬ 
proval  a  practicable  schedule, '  showing  the 
order  In  which  the  Contractor  proposes  to 
carry  on  the  work,  the  date  on  which  he  will 
start  the  several  salient  features  (Including 
procurement  of  materials,  plant  and  equip¬ 
ment)  and  the  contemplated  dates  for  com¬ 
pleting  the  same.  The  schedule  shall  be  la 
the  form  of  a  progress  chart  of  suitable  scale 
to  indicate  appropriately  the  percentage  of 
work  scheduled  for  completion  at  any  time. 
The  Contractor  shall  enter  on  the  chart  the 
actual  progress  at  such  Intervals  as  directed 
by  the  Contracting  Officer,  and  shall  Immedi¬ 
ately  deliver  to  the  Contracting  Officer  three 
copies  thereof.  If  the  Contractor  falls  to 
submit  a  progress  schedule  within  the  time 
herein  prescribed,  the  Contracting  Officer 
may  withhold  approval  of  progress  payment 
estimates  until  such  time  as  the  Contractor 
submits  the  required  progress  schedule. 

(b)  If,  In  the  opinion  of  the  Contracting 
Officer,  the  Contractor  falls  behind  the  prog¬ 
ress  schedule,  the  Contractor  shall  take  such 
steps  as  may  be  necessary  to  improve  his 
progress  and  the  Contracting  Officer  may  re¬ 
quire  htm  to  increase  the  number  of  shifts, 
or  overtime  operations,  days  of  work,  or  the 
amount  of  construction  plant,  or  all  of  them, 
and  to  submit  for  approval  such  supplemen¬ 
tary  schedule  or  schedules  In  chart  form 
as  may  be  deemed  necessary  to  demonstrate 
the  manner  In  which  the  agreed  rate  of  prog¬ 
ress  will  be  regained,  all  without  additional 
cost  to  the  Government. 
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ably  increase  the  cost  or  that  domestic  con¬ 
struction  material  (in  sufficient  and  reason¬ 
ably  available  otHiunerclal  quantities  and  of 
a  satisfactory  quality)  is  unavailable.  Reli- 
aUe  evidence  shall  be  furnished  Justifying 
such  use  of  additional  nondomestic  con¬ 
struction  material. 

(2)  Where  it  is  alleged  that  use  ctf  domes¬ 
tic  construction  material  would  unreastmably 
increase  the  cost: 

(I)  Data  shall  be  Included,  based  on  a 
reasonable  canvass  of  suppliers,  demonstrat¬ 
ing  that  the  cost  of  each  such  domestic  con¬ 
struction  material  would  exceed  by  more 
than  6  percent  the  cost  of  comparable  non- 
domestic  construction  material.  (All  costs  of 
delivery  to  the  construction  site  shM  be  in¬ 
cluded,  as  well  as  any  applicable  duty.) 

(II)  For  evaluation  purposes.  6  percent  of 
the  cost  of  all  additional  nondomestic  con¬ 
struction  material,  which  qualifies  under 
paragraph  (1) ,  above,  will  be  added  to  the  bid 
or  proposal. 

(3)  When  offering  additional  nondomestic 
construction  material,  bids  or  prc^xisals  may 
also  offer,  at  stated  prices,  any  available 
comparable  domestic  construction  material, 
so  as  to  avoid  the  possibility  that  failure  of 
a  nondomestic  construction  material  to  be 
acceptable  under  (1),  above,  will  cause  re¬ 
jection  of  the  entire  bid. 

§  12—7.601—68  Use  and  possession  prior 
to  completion  (use  with  SF— 19  or 
.SF-23A). 

Use  and  Possession  Priob  to  Completion 

The  Government  shall  have  the  right  to 
take  possession  of  or  use  any  completed  or 
partially  completed  part  of  the  work.  Such 
possession  or  use  shall  not  be  deemed  an 
acceptance  of  any  work  not  completed  in 
Accordance  with  the  contract.  While  the  Gov¬ 
ernment  is  in  such  possession,  the  Con¬ 
tractor,  notwithstanding  the  provisions  of 
the  clause  of  this  contract  entitled  "Permits 
and  Responsibilities,”  shall  be  relieved  of  the 
responsibility  for  loss  or  damage  to  the  work 
other  than  that  resulting  from  the  Con¬ 
tractor’s  fault  or  negligence.  If  such  prior 
possession  or  use  by  the  Government  delays 
the  progress  of  the  work  or  causes  additional 
expense  to  the  Contractor,  an  equitable  ad¬ 
justment  in  the  contract  price  or  the  time 
of  completion  will  be  made  and  the  contract 
shall  be  modified  in  writing  accordingly. 

§  12—7.601—69  Siilwonlracl  dala  (u?>«‘ 
with  SF-19orSF-23A). 

Subcontract  Data 

Within  10  days  after  award,  either  by  the 
Contractor  or  Subcontractor,  of  any  sub¬ 
contract  for  performance  of  work  at  the  con¬ 
struction  site,  the  Contractor  shall  deliver 
to  the  Contracting  Officer  an  executed  DOT 
Form  F  4220.9,  by  which  the  Contractor 
states  that  the  subcontract  has  been  awarded 
and  indicates  the  dollar  range  of  the  subcon¬ 
tract  price,  and  by  which  the  subcontractor 
acknowledges  that  the  labor  standards  and 
equal  opportunity  clauses  of  this  contract 
have  been  included  in  the  subcontract  and 
further  acknowledges  his  responsibility  for 
including  such  clauses  in  any  lower  tier 
subcontract  awarded  by  him  for  work  at 
the  site  under  this  contract.  The  Contract¬ 
ing  Officer  shall  furnish  copies  of  the  form 
to  the  Contractor.  Nothing  contained  in 
this  contract  shall  create  any  contractual 
relation  between  a  subcontractor  and  the 
Government. 

§  12—7.650  Oauses  to  be  used  when  ap¬ 
plicable. 

§  12—7.650—1  Small  business  subcon¬ 
tracting  program. 

Insert  the  clause  set  forth  in  FPR  1- 
1.710-3(b)  in  accordance  with  the  in¬ 
structions  for  its  use. 


§  12—7.650—2  Notice  and  assistance  re¬ 
garding  patent  and  copyright  in¬ 
fringement. 

In  accordance  with  DOTPR  12-9.6108, 
insert  the  clause  set  forth  in  FPR  1- 
7.101-13. 

§  12—7.650—3  Authorization  and  consent. 

Insert  the  clause  set  forth  in  DOTPR 
12-9.6106-1  in  accordance  with  the  in¬ 
structions  for  its  use. 

§  12—7.650—4  Aluminum. 

In  accordance  with  FPR  1-5.1001-1, 
insert  the  clause  set  forth  in  FPR  1- 
5.1001-2,  modified  in  accordance  with 
FPR  1-5.1001-3. 

§  12—7.650—5  Military  security  require¬ 
ments. 

Insert  the  Military  Security  Require¬ 
ments  clause  in  ASPR  7-104.12  in  ac- 
cordsmee  with  the  instructions  for  its 
use  in  DOTPR  12-1.351. 

§  12—7.650—6  Performance  of  work  hy 
contractor. 

Insert  the  clause  set  forth  in  FPR  1- 
18.104  in  accordance  with  the  instruc¬ 
tions  for  its  use. 

§  12—7.650—7  Government- f i!  nished 
property. 

When  property  will  be  furnished  by 
the  Government,  insert  the  (••llowing 
clause  in  the  contract: 

Government-Furnished  Property 

(a)  Title,  use,  and  quantities.  Any  prop¬ 
erty  to  be  furnished  by  the  Government  (as 
listed  elsewhere  in  this  contract  under  the 
heading  "Government-Furnished  Property 
List”  hereafter  referred  to  as  "GFPL”)  is  for 
use  only  in  connection  with  the  perform¬ 
ance  of  the  work  hereunder.  Title  to  all  such 
property  shall  remain  vested  in  the  Gov¬ 
ernment.  The  property  shall  be  furnished 
in  the  quantities  shown,  with  the  exception 
of  items  marked  “as  required”  which  will  be 
furnished  in  whatever  quantities  are  re¬ 
quired  to  complete  the  work.  All  additional 
quantities  of  the  items  on  this  list  and  any 
other  property  required  to  complete  the 
work  will  be  fuml.shed  by  the  Contractor. 

(b)  Point  of  delivery.  The  Government 
shall  deliver  this  property  to  the  Contractor 
at  the  point (s)  specified  in  the  GFPL.  The 
Contractor  shall  at  no  expense  to  the  Govern¬ 
ment  inspect,  unload,  load  and  make  further 
delivery  of  the  property  at  the  Jobsite.  The 
Contractor  shall  be  responsible  for  payment 
of  any  demurrage  and  storage  charges  accru¬ 
ing  more  than  5  days  after  his  receipt  of 
notice  to  proceed. 

(c)  Time  of  delivery.  Any  property  to  be 
furnished  by  the  Government  shall  be  deliv¬ 
ered  to  the  Contractor  in  sufficient  time  to 
enable  him  to  perform  the  work  without 
delay.  The  Contractor  will  be  given  advance 
notice  of  expected  delivery  dates  if  they  are 
not  already  shown  on  the  GFPL.  If  the  prop¬ 
erty  is  not  delivered  to  the  Contractor  by 
the  fifth  day  subsequent  to  the  expected 
delivery  date,  he  shall  notify  the  Contract¬ 
ing  Officer  within  3  days  thereafter.  The 
Contractor  shall  acknowledge  receipt  thereof 
in  writing  to  the  Contracting  Officer  and  if 
there  are  shortages  or  defective  property  in 
any  shipment,  the  contractor  shall  notify 
the  Contracting  Officer  within  24  hours  after 
delivery  of  shipment,  or  in  case  of  concealed 
defects  and  shortages,  within  3  days  after 
they  are  discovered.  In  either  event,  the 
Contracting  Officer  will  take  appropriate  ac¬ 
tion  to  rectify  the  matter.  In  the  absence  of 
Information  from  the  Contractor  to  the  con¬ 


trary  within  the  periods  specified  above,  the 
Government  will  consider  that  all  property 
has  been  delivered  to  the  Ck>ntractor  on  time 
and  In  good  condition  and  he  will  be  held 
responsible  thereafter  for  any  shortages  and 
defective  property  that  may  later  be  dis¬ 
covered.  or  for  any  damages  incurred  through 
inadequate  protection.  No  claim  for  adjust¬ 
ments  in  the  time  and  price  for  performance 
of  the  contract  pursuant  to  appropriate 
clauses  of  this  contract  ("Suspension  of 
Work”  and  the  “Termination  For  Default- 
Damages  For  Delay-Time  Extensions”  clause) 
shall  be  allowed  for  failure  of  the  (3overn- 
ment  to  furnish  property  unless  the  Con¬ 
tractor  reports  the  delinquent  deliveries 
within  the  periods  specified  above.  Notifica¬ 
tions  to  the  Contracting  Officer  are  in  addi¬ 
tion  to  the  requirements  under  the  above- 
cited  clauses  for  making  timely  notifications 
to  the  Contracting  Officer  if  time  and  price 
adjustments  are  desired. 

(d)  Surplus.  In  accordance  with  instruc¬ 
tions  furnished  by  the  Contracting  Officer, 
upon  completion  of  the  work,  any  unused 
property  shall  be  prepared  for  shipment  and 
be  delivered  by  the  Contractor  to  the  near¬ 
est  appropriate  common  carrier  or  Govern¬ 
ment  storage  point  in  the  locality  of  the 
work. 

§  12— 7.6.50-^  .Shop  drawings. 

(a)  Insert  the  following  clause,  with 
the  appropriate  addition  in  paragraph 
(b)  of  tliis  section,  in  contracts  requir¬ 
ing  the  submission  of  shop  drawings  for 
review  prior  to  construction: 

Shop  Drawings 

The  Contractor  shall  submit  to  the  Con¬ 
tracting  Officer  for  approval  _ copies 

(four  unless  otherwise  indicated  herein)  of 
all  shop  drawings  as  called  for  under  the 
various  headings  of  these  specifications. 
These  drawings  shall  be  complete  and  de¬ 
tailed.  If  approved  by  the  Contracting  Officer, 
each  copy  of  the  drawings  will  be  Identified 
as  having  received  such  approval  by  being 
so  stamped  and  dated.  The  Contractor  shall 
make  any  corrections  required  by  the  Con¬ 
tracting  Officer.  If  the  Contractor  considers 
any  correction  indicated  on  the  drawings  as 
constituting  a  change  to  the  contract  draw¬ 
ings  or  specifications,  notice  as  required 
under  the  clause  entitled  “Changes  w'lll  be 

given  to  the  Contracting  Officer. _ sets 

(three  unless  otherwise  indicated  herein)  of 
all  shop  drawings  will  be  retained  by  the 
(Contracting  Officer  and  one  set  will  be  re¬ 
turned  to  the  Contractor.  The  approval  of 
the  drawings  by  the  Contracting  Officer  shall 
not  be  construed  as  a  complete  check,  but 
will  indicate  only  that  the  general  method 
of  construction  and  detailing  is  satisfactory. 
Approval  of  such  drawings  will  not  relieve 
the  Contractor  of  the  responsibility  for  any 
error  which  may  exist  as  the  Contractor  shall 
be  responsible  for  the  dimensions  and  design 
of  adequate  connections,  details,  and  satis¬ 
factory  construction  of  all  w'ork. 

(b)  “As  built”  shop  drawings  may  be 
required  for  the  permanent  record  of  the 
using  activity.  When  reproducible  draw¬ 
ings  are  required,  the  follow'ing  provi¬ 
sion  shall  be  added  to  the  clause  in  para¬ 
graph  (a)  of  this  section: 

Upon  the  completion  of  the  work  under 
this  contract,  the  Contractor  shall  furnish  a 
complete  set  of  reproduclbles  of  all  shop 
drawings  as  finally  approved.  These  draw¬ 
ings  shall  show  all  changes  and  revisions 
made  up  to  the  time  the  equipment  is  com¬ 
pleted  and  accepted. 

If  reproducible  shop  drawings  are  not  re¬ 
quired,  the  following  provision  shall  be 
added  to  the  clause  in  paragraph  (a)  of 
this  section: 
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Upon  the  completion  of  tbe  work  under 
this  contract,  the  Contractor  shall,  furnish 

_ complete  sets  of  prints  of  all  shop 

drawings  as  finally  approved.  These  draw¬ 
ings  shall  show  changes  and  revisions  made 
up  to  the  time  the  equipment  is  completed 
and  accepted. 

§  1 2—7.650—9  Physical  data. 

(a)  All  the  information  concerning 
local  conditions  pertaining  to  the  per¬ 
formance  of  the  contract  work,  which 
has  been  made  available  to  the  contrac¬ 
tor  should  be  referenced  into  the  con¬ 
tract  by  completing  the  clause  set  forth 
in  paragraph  (b)  of  this  section. 
Wherever  test  borings,  analyses,  or  hy¬ 
drographic  data  are  to  be  made  avail¬ 
able  to  the  contractor,  the  wording  of 
this  special  clause  should  be  such  as  only 
to  inform  the  contractor  as  to  the  source 
of  the  data  and  where  it  may  be  exam¬ 
ined. 

(b)  Contract  clause: 

Physicai.  Date 

Information  and  data  fiu'nisb^  or  re¬ 
ferred  to  below  are  furnished  for' the  Con¬ 
tractor's  Information.  However.  It  is  ex¬ 
pressly  understood  that  the  Government  will 
not  be  responsible  for  any  Interpretation  or 
conclusion  drawn  therefrom  by  the  Con¬ 
tractor. 

(a)  The  physical  conditions  Indicated  on 
the  drawings  and  in  the  specifications  are 
the  result  of  site  Investigations  by  (insert 
investigational  methods  used,  such  as  sur¬ 
veys,  auger  borings,  core  borings,  test  pits, 
probings,  test  tunnels,  etc.). 

(b)  Weather  Conditions.  (Insert  summary 
of  weather  records  and  warnings.) 

(c)  Transportation  facilities.  (Insert  the 
summary  of  transportation  facilities  accessi¬ 
ble  to  project,  availability,  and  limitations.) 

(d)  _ (Insert  other 

pertinent  Information.) 

§  72—7.650—10  Disputes  concerning 
lultur  standards. 

Insert  the  following  clause  in  all  con¬ 
tracts  subject  to  the  Dnvis-Bacon  Act. 

DispiTTES  Concerning  1>\bor  Standards 

Disputes  arising  out  of  the  labor  stand¬ 
ards  provisions  of  this  contract  shall  be  sub¬ 
ject  to  the  Disputes  clause  except  to  the  ex¬ 
tent  such  disputes  Involve  the  meaning  of 
classifications  or  wage  rates  contained  In  the 
wage  determination  decision  of  the  Secre¬ 
tary  of  Labor  or  the  applicability  of  the  labor 
provisions  of  the  contract,  which  questions 
shall  be  referred  to  the  Secretary  of  Labor 
in  accordance  with  the  procedures  of  the  De¬ 
partment  of  Labor. 

§  12—7.650—11  Vuriulions  in  enlinialril 

qnantilirs  eonlructs. 

Insert  the  following  clause  in  con¬ 
tracts  containing  estimated  quantity 
items : 

Variation  In  Estimated  Quantities 
Contracts 

Where  the  quantity  of  a  pay  Item  in  this 
contract  Is  an  estimated  quantity  and  where 
the  actual  quantity  of  such  pay  Item  varies 
more  than  fifteen  percent  (15%)  above  or 
below  the  estimated  quantity  stated  In  this 
contract,  an  equitable  adjustment  In  the 
contract  price  shall  be  made  upon  demand  of 
either  party.  The  equitable  adjustment  shall 
be  based  upon  any  Increase  or  decrease  In 
costs  due  solely  to  the  variation  above  one 
hundred  fifteen  percent  (115%)  or  below 
eighty-five  percent  (85%)  of  the  estimated 
quantity.  If  the  quantity  variation  is  such 


as  to  cause  an  Increase  In  the  time  necessary 
for  completion,  the  Contracting  Officer  shall, 
upon  receipt  of  a  written  request  for  an  ex¬ 
tension  of  time  within  (10)  days  from  the 
beginning  of  such  delay,  or  within  such 
further  period  of  time  which  may  be  granted 
by  the  Contracting  Officer  prior  to  the  date 
of  final  payment  of  the  contract,  ascertain  the 
facts  and  make  such  adjustment  for  extend¬ 
ing  the  completion  date  as  in  his  Judgment 
the  findings  Justify. 

§  12—7.650—12  Availability  and  uwe  of 
utility  services. 

Insert  the  following  clause  in  contracts 
for  performance  at  Government  installa¬ 
tions  when  it  is  determined  that  one  or 
more  utility  systems  and  supplies  are 
adequate  for  the  needs  and  use  of  both 
the  Government  and  the  contractor  and 
it  is  advantageous  to  the  Government  to 
furnish  such  utility  services. 

Availability  and  Use  or  Utility  Services 

(a)  The  Government  will  make  available 
to  the  Contractor,  from  existing  outlets  and 
supplies,  all  reasonably  required  amounts  of 
utilities  as  specified  In  the  Schedule  or 
specifications.  Except  as  otherwise  provided 
In  the  Schedule  or  specifications,  each  utility 
shall  be  charged  to  or  paid  for  by  the  Con¬ 
tractor  at  prevailing  rates  charged  to  the 
Government  or,  where  the  utility  Is  produced 
by  the  Government,  at  reasonable  rates  as  de¬ 
termined  by  the  Contracting  Officer. 

(b)  Utilities  furnished  the  Contractor 
without  charge  shall  be  carefully  conserved. 
The  Contractor,  at  his  own  expense  and  In  a 
workmanlike  manner  satisfactory  to  the  Con¬ 
tracting  Officer,  shall  Install  and  maintain 
all  nece&sary  temporary  connections  and  dis¬ 
tribution  lines  and,  If  necessary  to  determine 
charges,  all  meters  required  to  measure  the 
amount  of  each  utility  used;  and  he  shall 
remold  the  same  prior  to  final  acceptance  of 
the  construction. 

§  12—7.6.50—1.5  Misplaced  material. 

Insert  the  following  clause  in  ail  con¬ 
tracts  involving  work  near  or  on  navig¬ 
able  waterways. 

Misplaced  Material 

Should  the  Contractor,  during  the  prog¬ 
ress  of  the  work,  lose,  dump,  throw  over¬ 
board,  sink,  or  misplace  any  material,  plant, 
machinery,  or  appliance,  which  in  the  opin¬ 
ion  of  the  Contracting  Officer  may  be 
dangerous  to  or  obstruct  navigation,  the 
Contractor  shall  recover  and  remove  the 
same  with  the  utmost  dispatch.  The  Con¬ 
tractor  shall  give  immediate  notice,  with 
description  and  location  of  such  obstruc¬ 
tions,  to  the  Contracting  Officer  or  inspector, 
and  when  required  shall  mark  or  buoy  such 
obstructions  until  the  same  are  removed. 
Should  he  refuse,  neglect,  or  delay  compli¬ 
ance  with  the  above  requirements,  such  ob¬ 
structions  may  be  removed  by  the  Contract¬ 
ing  Officer,  and  the  cost  of  such  removal 
may  be  deducted  from  any  money  due  or  to 
become  due  the  Contractor,  or  may  be  re¬ 
covered  under  his  bond.  The  liability  of  the 
Contractor  for  the  removal  of  a  vessel  wrecked 
or  sunk  without  fault  or  negligence  shall 
be  limited  to  that  provided  in  sections  15. 
19,  and  20  of  the  River  and  Harbor  Act  of 
March  3,  1899.  (33  U.S.C.  410  et  seq.) 

§  12-7.650—11  Signal  liglits. 

Insert  the  following  clause  in  all  con¬ 
tracts  requiring  the  use  of  marine  equip¬ 
ment. 

Signal  Lights 

The  Contractor  shall  display  signal  lights 
and  conduct  his  operations  In  accordance 
with  the  General  Regulations  of  the  De¬ 


partment  of  the  Army  and  of  the  Coast 
Guard  governing  lights  and  day  signals  to 
be  displayed  by  towing  vessels  with  tows  on 
which  no  signals  can  be  displayed,  vessels 
working  on  wrecks,  dredges,  and  vessels  en¬ 
gaged  in  laying  cables  or  pipe  or  in  sub¬ 
marine  or  bank  protection  operations,  lights 
to  be  displayed  on  dredge  pipe  lines,  and  day 
signals  to  l>e  displayed  by  vessels  of  more 
than  65  feet  In  len^h  moored  or  anchored 
in  a  fairway  or  channel,  and  the  passing 
by  other  vessels  of  fioating  plant  working 
In  navigable  channels,  as  approved  by  the 
Secretary  of  the  Army  (33  CFR  201.1-201.16) 
and  the  Commandant,  U.S.  Coast  Guard  (33 
CFR  80.18-80.31a  and  33  CFR  95.51-95.70). 

§  12—7.650—15  Time  extensions  for  de¬ 
lays  to  elenumts  of  tlie  work. 

The  following  clause  shall  be  inserted 
in  contracts  in  which  there  are  sepa¬ 
rate  completion  dates  for  various  items 
of  wrork  and  liquidated  damages  are  pro¬ 
vided  for: 

Time  Extensions 

Notwithstanding  any  other  provisions  of 
this  contract,  any  time  extensions  for 
changes  In  the  work  depend  upon  the  ex¬ 
tent,  If  any,  by  which  the  changes  cause 
delay  In  the  completion  of  the  various  ele¬ 
ments  of  construction.  The  contract  modi¬ 
fication  making  such  time  extension  will 
provide  for  an  extension  of  contract  com¬ 
pletion  date  only  for  those  specific  elements 
so  delayed  and  will  not  alter  the  contract 
completion  dates  for  other  portions  of  the 
work.  This  contract  modification  may  fur¬ 
ther  provide  for  an  equitable  readjustment 
of  liquidated  damages  pursuant  to  the  new 
completion  schedule. 

§  12—7.650—16  PrugresN  rhuriM  uiitl  re- 
qiiirenionth  for  overtime  work. 

Insert  the  following  clause  in  con¬ 
tracts  having  a  performance  time  of  4 
weeks  or  more. 

Progress  Charts  and  Requirements  for 

Overtime  Work 

'(a)  The  Contractor  shall,  within  10  days 
from  date  of  award  of  contract  (unless  a 
ditferent  time  is  specified  In  the  contract), 
submit  to  the  Contracting  Officer  for  ap¬ 
proval  a  practicable  schedule,  showing  the 
order  in  which  the  Contractor  proposes  to 
carry  on  the  work,  the  date  on  which  he  will 
start  the  several  salient  features  (including 
procurement  of  materials,  plant  and  equip¬ 
ment)  and  the  contemplated  dates  for  com¬ 
pleting  thp  same.  The  schedule  shall  be  in 
the  form  of  a  progress  chart  of  suitable  scale 
to  Indicate  appropriately  the  percentage  cf 
work  scheduled  for  completion  at  any  time. 
The  Contractor  shall  enter  on  the  chart  the 
actual  progress  at  such  Intervals  as  directed 
by  the  Contracting  Officer,  and  shall  immedi¬ 
ately  deliver  to  the  Contracting  Officer  three 
copies  thereof.  If  the  Contractor  fails  to 
submit  a  progress  schedule  within  the  time 
herein  prescribed,  the  Contracting  Officer 
may  withhold  approval  of  progress  payment 
estimates  until  such  time  as  the  Contractor 
submits  the  required  progress  schedule. 

(b)  If,  In  the  opinion  of  the  Contracting 
Officer,  the  Contractor  falls  behind  the  prog¬ 
ress  schedule,  the  Contractor  shall  take  such 
steps  as  may  be  necessary  to  improve  bis 
progress  and  the  Contracting  Officer  may  re¬ 
quire  him  to  Increase  the  number  of  shifts, 
or  overtime  operations,  days  of  work,  or  the 
amount  of  construction  plant,  or  all  of  them, 
and  to  submit  for  approval  such  supplemen¬ 
tary  schedule  or  schedules  In  chart  form 
as  may  be  deemed  necessary  to  demonstrate 
the  manner  In  which  the  agreed  rate  of  prog¬ 
ress  will  be  regained,  all  without  additional 
cost  to  the  Government. 
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(c)  Failure  of  the  Contractor  to  comply 
with  the  requirements  of  the  Contracting 
Officer  under  this  provision  shall  be  grounds 
for  determination  by  the  Contracting  Officer 
that  the  Contractor  is  not  prosecuting  the 
work  with  such  diligence  as  will  Insure  com¬ 
pletion  within  the  time  specified.  Upon  such 
determination  the  Contracting  Officer  may 
terminate  the  Contractor’s  right  to  proceed 
with  the  work,  or  any  separable  part  thereof, 
in  accordance  with  the  clause  of  the  con¬ 
tract  entitled  "Termination  for  Default- 
Damages  for  Delay-Time  Extensions.” 

§  12—7.650—17  .Special  procaulions  for 
work  at  operating  airport!*. 

Insert  the  following  clause  in  contracts 
when  work  is  to  be  performed  at  an 
operating  airport; 

Special  Precautions  for  Work  at  Operating 
Airports 

(a)  When  work  is  to  be  performed  at  an 
operating  airport  the  Contractor  must  ar¬ 
range  his  work  schedule  so  as  not  to  Interfere 
with  flight  operations.  Such  operations  will 
take  precedence  over  construction  conveni¬ 
ence.  Any  operations  of  the  Contractor  which 
would  otherwise  Interfere  with  or  endanger 
the  operations  of  aircraft  shall  be  performed 
only  at  times  and  in  the  manner  directed  by 
the  Contracting  Officer.  The  Government  will 
make  every  effort  to  reduce  the  disruption 
of  the  Contractor's  operation. 

(b)  Unless  otherwise  specified  by  local  reg¬ 
ulations,  all  areas  in  which  construction  op¬ 
erations  are  underway  shall  be  marked  by 
yellow  flags  during  daylight  hours  and  by 
red  lights  at  other  times.  The  red  lights  along 
the  edge  of  the  construction  areas  within  the 
existing  aprons  shall  be  the  electric  type  of 
not  less  than  100  watts  intensity  placed  and 
supported  as  required.  All  other  construction 
markings  on  roads  and  adjacent  parking  lots 
may  be  either  electric  or  battery  tjrpe  lights. 
These  lights  and  flags  shall  be  placed  so  as 
to  outline  the  construction  areas  and  the  dis¬ 
tance  between  any  two  flags  or  lights  shall 
not  be  greater  than  25  feet.  The  Contractor 
shall  provide  adequate  watch  to  maintain 
the  lights  in  working  condition  at  all  times 
other  than  daylight  hours.  The  hour  of  be¬ 
ginning  and  the  hour  of  ending  of  daylight 
will  be  determined  by  the  Contracting  Officer. 

(c)  All  equipment  and  materials  In  the 
construction  areas  or  when  moved  outside 
the  construction  area  shall  be  marked  with 
airport  safety  flags  during  the  day,  and  when 
directed  by  the  Contracting  Officer,  with  red 
obstruction  lights  at  night.  All  equipment 
operating  on  the  apron,  taxiway,  runway  and 
intermediate  areas  after  darkness  hoiu%  shall 
have  clearance  lights  in  conformance  with 
instructions  from  the  Contracting  Officer.  No 
construction  equipment  shall  operate  within 
50  feet  of  aircraft  undergoing  fuel  operations. 
Open  flames  are  not  allowed  on  the  ramp 
except  at  times  authorized  by  the  Contract¬ 
ing  Officer. 

(d)  Trucks  and  other  motorized  equip¬ 
ment  entering  the  airport  or  construction 
area  sliall  do  so  only  over  routes  determined 
by  the  Contracting  Officer.  Use  of  runways, 
aprons,  taxiways  or  parking  areas  as  truck 
or  equipment  routes  will  not  be  permitted 
unless  speciflcally  authorized  for  such  use. 
Flagmen  shall  be  furnished  by  the  Contrac¬ 
tor  at  points  on  apron  and  taxiway  for  safe 
guidance  of  his  equipment  over  thgse  areas 
to  assure  right  of  way  to  aircraft.  Areas  and 
routes  used  during  the  contract  must  be 
returned  to  their  original  condition  by  the 
Contractor.  The  maximum  speed  allowed  on 
the  Airport  shall  be  as  established  by  the 
airport  management.  Vehicles  shall  be  oper¬ 
ated  so  as  to  be  under  safe  control  at  all 
times,  weather  and  traffic  conditions  con¬ 
sidered.  Vehicles  must  be  equipped  with  head 
and  tail  lights  during  the  hours  of  darkness. 


§12—7.650—18  Quantity  surveys. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  insert  the  following 
clause  in  contracts  containing  unit  price 
items  where  the  specifications  provide  for 
payment  based  on  surveys. 

Quantity  Surveys 

(a)  The  Government  shall  make  original 
and  flnal  surveys  and  make  computations  to 
determine  the  quantities  of  work  jierformed 
or  Anally  in  place. 

(b)  The  Contractor  shall  make  such  sur¬ 
veys  and  computations  as  are  necessary  to 
determine  the  quantities  of  work  performed 
or  placed  during  each  period  for  which  a 
prog^ress  payment  is  to  be  made.  All  original 
field  notes,  computations  and  other  records 
for  the  piupose  of  layout  and  progress  sur¬ 
veys  shall  be  recorded  in  duplicating  field 
books,  the  original  pages  of  which  shall  be 
furnished  prmnptly  in  ring  binders  to  the 
representatives  of  the  Contracting  Officer  at 
the  site  of  the  work  and  shall  be  used  by  the 
Contracting  Officer  to  the  extent  necessary 
in  determining  the  proper  amount  of  prog¬ 
ress  payments  due  the  Contractor.  Unless 
waived  by  the  Contracting  Officer  in  each 
speciflc  case,  quantity  surveys  made  by  the 
Contractor  shall  be  made  under  the  direc¬ 
tion  of  a  representative  of  the  Contracting 
Officer. 

(b)  When  Government  personnel  may 
not  be  available,  it  may  be  advisable  to 
require  the  contractor  to  make  original 
and  final  quantity  surveys  as  well  as 
progress  surveys.  In  this  case,  the  follow¬ 
ing  clause  may  be  used  in  place  of  the 
clause  in  paragraph  (a)  of  this  section, 
with  the  approv^  of  the  head  of  the 
procuring  activity  or  his  designee. 

Quantity  Surveys 

(a)  The  Contractor  shall  make  such  sur¬ 
veys  and  computations  as  are  necessary  to 
determine  the  quantities  of  work  performed 
or  placed  during  each  period  for  which  a 
progress  payment  is  to  be  made.  The  Con¬ 
tractor  shall  ^so  make  original  and  flnal 
surveys.  The  Government  will  make  such 
computations  as  are  necessary  to  determine 
the  quantities  of  work  performed  or  Anally 
in  place.  Unless  waived  by  the  Contracting 
Officer  in  each  speciflc  case,  quantity  surveys 
made  by  the  Contractor  shall  be  made  under 
the  direction  of  a  representative  of  the 
Contracting  Office. 

(b)  All  original  field  notes,  computations 
and  other  records  of  the  Contractor  for  the 
purposes  of  layout,  original,  progress  and 
final  surveys  shall  be  recorded  in  duplicating 
fleld  books,  the  original  pages  of  which  shall 
be  furnished  promptly  in  ring  binders  to  the 
representative  of  the  Contracting  Officer  at 
the  site  of  the  work  and  shall  be  used  by 
the  Contracting  Officer  to  the  extent  neces¬ 
sary  in  determining  the  proper  amounts  of 
progress  and  flnal  payments. 

§  12—7.650—19  Layout  of  work. 

The  following  clause  is  authorized  for 
use  in  construction  contracts  where  ap¬ 
propriate. 

Layout  of  Work 

The  Contractor  shall  lay  out  his  work 
from  Government  established  base  lines  and 
bench  marks  indicated  on  the  drawings  and 
shall  be  responsible  for  all  measurements  in 
connection  therewith.  The  Contractor  shall 
furnish,  at  his  own  expense,  all  stakes, 
templates,  platforms,  equipment,  tools,  and 
materials  and  labor  as  may  be  required  in 
laying  out  any  part  of  the  work  from  the 
base  lines  and  bench  marks  established  by 
the  Government.  The  Contractor  will  be 
held  responsible  for  the  execution  of  the 


work  to  such  lines  and  grades  as  may  be 
established  or  indicated  by  the  Contracting 
Officer.  It  shall  be  the  responsibility  of  the 
Contractor  to  maintain  and  preserve  all 
stakes  and  other  marks  established  by  the 
Contracting  Officer  until  authorized  to  re¬ 
move  them.  If  such  marks  are  destroyed,  by 
the  Contractor  or  through  his  negligence, 
prior  to  their  authorized  removal,  they  may 
be  replaced  by  the  Contracting  Officer  at  his 
discretion.  The  expense  of  replacement  will 
be  deducted  from  any  amounts  due  or  to 
become  due  the  Contractor. 

^  12—7.650—20  Value  engineering  in¬ 
centive. 

When  required  by  the  instructions  for 
its  use  in  DOTPR  12-1.5202-2,  insert  the 
value  engineering  incentive  clause  set 
forth  in  DOTPR  12-1.5207-1. 

Subpart  12—7.50 — Clauses  for  Cost- 
Reimbursement  Type  Supply  Con¬ 
tracts 

§  12-7.5000  Scope. 

This  subpart  sets  forth  uniform  con¬ 
tract  clauses  for  use  in  cost-reimburse¬ 
ment  type  supply  contracts. 

§  12—7.5001  Required  elausea. 

The  following  clauses  shall  be  inserted 
in  all  cost-reimbursement  type  supply 
contracts. 

§  12—7.5001—1  Definition!*. 

Insert  the  clause  set  forth  in  FPR  1- 
7.101-1. 

§  12-7.5001-2  Changes. 

Changes 

(a)  The  Contracting  Officer  may  at  any 
time,  by  a  written  order,  and  without  notice 
to  the  sureties,  if  any,  make  changes,  with¬ 
in  the  generai  scope  of  this  contract,  in 
any  one  or  more  of  the  following: 

(i)  Drawings,  designs,  or  speciflcations, 
where  supplies  to  be  furnished  are  to  be 
specially  manufactured  for  the  Government 
in  accordance  therewith; 

(li)  Method  of  shipment  or  packing;  and 
(ill)  Place  of  delivery. 

(b)  If  any  such  change  causes  an  increase 
or  decrease  in  the  estimated  cost  of,  or  the 
time  required  for.  the  performance  of  any 
part  of  the  work  under  this  contract,  whether 
changed  or  not  changed  by  any  such  order, 
or  otherwise  affects  any  other  provision  of 
this  contract,  an  equitable  adjustment  shall 
be  made : 

(1)  In  the  estimated  cost  or  delivery  sched¬ 
ule,  or  both; 

(li)  In  the  amount  of  any  flxed  fee  to  be 
paid  to  the  contractor;  and 

(lU)  In  such  other  provisions  of  the  con¬ 
tract  as  may  be  so  affected,  and  the  con¬ 
tract  shall  be  modifled  in  writing  accordingly. 

Any  claim  by  the  (Contractor  for  adjustment 
under  this  clause  must  be  asserted  within 
thirty  (30)  days  from  the  date  of  receipt  by 
the  Contractor  of  the  notiflcatlon  of  change; 
provided,  however,  without  prejudicing  the 
right  to  reject  any  claim  asserted  after  this 
time,  that  the  Contracting  Officer,  if  he  de¬ 
cides  that  the  facts  justify  such  action,  may 
receive  and  act  upon  any  such  claim  asserted 
at  any  time  prior  to  flnal  payment  under  this 
contract.  Failure  to  agree  to  any  adjustment 
shall  be  a  dispute  concerning  a  question  of 
fact  within  the  meaning  of  the  clause  of  this 
contract  entitled  "Disputes.”  However,  ex¬ 
cept  as  provided  in  paragraph  (c)  below, 
nothing  in  this  clause  shall  excuse  the  Con¬ 
tractor  from  proceeding  with  the  contract  as 
changed. 
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(c)  Notwithstanding  the  provisions  of 
paragraphs  (a)  and  (b)  above,  the  eetUnsted 
cost  of  this  contract  and.  If  this  contract  Is 
Incrementally  funded,  the  funds  allotted  for 
the  performance  thereof,  shall  not  be  In¬ 
creased  or  deemed  to  be  Increased  except 
by  specific  written  modification  of  the  con¬ 
tract  Indicating  the  new  contract  estimated 
cost  and,  if  this  contract  is  Incrementally 
funded,  the  new  amount  allotted  to  the 
contract.  Until  such  modification  Is  made, 
the  Contractor  shall  not  be  obligated  to 
continue  performance  or  Incur  costs  beyond 
the  point  established  In  the  clause  of  this 
contract  entitled  “Limitation  of  Cost”  or 
“Limitation  of  Funds.” 

In  the  foregoing  clause,  the  period  of 
“thirty  (30)  days”  within  which  any 
claim  for  adjustment  must  be  asserted 
may  be  varied  in  accordance  with  Ad¬ 
ministration  procedures. 

§  12—7.5001—3  Limilalion  of  cost  or 
funds. 

(a)  The  following  clause  shall  be  in¬ 
serted  in  all  fully  funded  cost-reimburse¬ 
ment  type  supply  contracts. 

Limitation  of  Cost 

(a)  It  Is  estimated  that  the  total  cost  to 
the  Government  for  the  performance  of  this 
contract,  exclusive  of  any  fee.  will  not  exceed 
the  estimated  cost  set  forth  in  the  Schedule, 
and  the  Contractor  agrees  to  use  his  best  ef¬ 
forts  to  perform  the  work  specified  In  the 
Schedule  and  all  obligations  under  this  con¬ 
tract  within  such  estimated  cost.  If,  at  any 
time,  the  Contractor  has  reason  to  believe 
that  the  costs  which  he  expects  to  Incur  in 
the  performance  of  this  contract  in  the  next 
succeeding  sixty  (60)  days,  when  added  to  aU 
costs  previously  Incurred,  will  exceed  seventy- 
five  percent  (75%  )  of  the  estimated  cost  then 
set  forth  In  the  Schedule,  or  If,  at  any  time, 
the  Ckmtractor  has  reason  to  believe  that  the 
total  cost  to  the  Government  for  the  per¬ 
formance  of  this  contract,  exclusive  of  any 
fee,  will  be  greater  or  substantially  less  than 
the  then  estimated  coet  hereof,  the  Contrac¬ 
tor  shall  notify  the  Contracting  Officer  In 
writing  to  tliat  effect,  giving  his  revised  esti¬ 
mate  of  such  total  cost  fcr  the  performance 
of  this  contract. 

(b)  Except  as  required  by  other  provisions 
of  this  contract  specifically  citing  and  stated 
to  be  an  exception  from  this  clause,  the 
Government  shall  not  be  obll<;ated  to  reim¬ 
burse  the  Contractor  for  costs  incurred  in 
excess  of  the  estimated  cost  set  forth  In  the 
Schedule,  and  the  Contractor  shall  not  be 
obligated  to  continue  performance  under  the 
contract  (Including  actions  under  the  Ter¬ 
mination  clause)  or  otherwise  to  Incur  costs 
in  excess  of  the  estimated  ccst  set  forth  in 
the  Schedule,  unless  and  until  the  Contract¬ 
ing  Officer  shall  have  notified  the  Contractor 
in  writing  that  such  estimated  cost  has  been 
increased  and  shall  have  specified  in  such 
notice  a  revised  estimated  cost  which  shall 
thereupon  constitute  the  e  tlmated  cost  of 
performance  of  this  contract.  No  notice, 
communication  or  representation  In  any 
other  form  or  from  any  person  other  than 
the  Contracting  Officer  shall  affect  the  esti¬ 
mated  cost  of  this  contract.  In  the  absence 
of  the  specified  notice,  the  Government  shall 
not  be  obligated  to  reimburse  the  Contractor 
for  any  costs  In  excess  of  the  estimated  cost 
set  forth  In  the  Schedule,  whether  those 
excess  costs  were  Incurred  during  the  course 
of  the  contract  or  as  a  result  of  termination. 
When  and  to  the  extent  that  the  estimated 
cost  set  forth  In  the  Schedule  has  been  In¬ 
creased,  any  costs  Incurred  by  the  Contractor 
In  excess  of  the  estimated  cost  prior  to  such 
Increase  shall  be  allowable  to  the  same  extent 
as  If  such  costs  had  been  Incurred  after 
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the  increase;  unless  the  Contracting  Officer 
Issues  a  termination  or  other  notice  and  di¬ 
rects  that  the  increase  Is  solely  for  the  pur¬ 
pose  of  covering  termination  or  other  speci¬ 
fied  expenses. 

(c)  Change  orders  issued  pursuant  to  the 
Changes  clause  of  this  contract  shall  not  be 
considered  an  authorization  to  the  Contractor 
to  exceed  the  estimated  cost  set  forth  In  the 
Schedule  in  the  absence  of  a  statement  in 
the  change  order,  or  other  contract  modifica¬ 
tion,  increasing  the  estimated  cost. 

(d)  In  the  event  this  contract  is  termi¬ 
nated  or  the  estimated  cost  not  increased, 
the  Government  and  the  Contractor  shall 
negotiate  an  equitable  distribution  of  all 
property  produced  or  purchased  under  the 
contract  based  upon  the  share  of  costs  In¬ 
curred  by  each. 

(b)  The  following  clause  shall  be  used 
in  all  cost-reimbursement  type  supply 
contracts  which  are  to  be  incrementally 
funded. 

Limitation  or  Funds 

(a)  It  is  estimated  that  the  cost  to  the 
Government  for  the  performance  of  this  con¬ 
tract  wlU  not  exceed  the  estimated  cost  set 
forth  In  the  Schedule,  and  the  Contractor 
agrees  to  use  his  best  efforts  to  perform  the 
work  specified  in  the  Schedule  and  all  obliga¬ 
tions  under  this  contract  within  such  esti¬ 
mated  cost. 

(b)  The  amount  presently  available  fcr 
payment  and  allotted  to  this  contract,  the 
items  covered  thereby,  and  the  period  of  per¬ 
formance  which  it  Is  estimated  the  allotted 
amount  will  cover,  are  specified  In  the  Sched¬ 
ule.  It  is  contemplated  that  from  time  to 
time  additional  funds  will  be  allotted  to  this 
contract  up  to  the  full  estimated  cost  set 
forth  in  the  Schedule,  exclusive  of  any  fee. 
The  Contractor  agrees  to  perform  or  have 
performed  work  on  this  contract  up  to  the 
point  at  which  the  total  amount  paid  and 
payable  by  the  Government  pursuant  to  the 
terms  of  this  contract  approximates  but  dees 
not  exceed  the  total  actually  allotted  to  the 
contract. 

(c)  If  at  any  time  the  Contractor  lias 
reason  to  believe  that  the  costs  which  he 
expects  to  Incur  In  the  performance  of  this 
contract  in  the  next  succeeding  sixty  (60) 
days,  when  added  to  all  costs  previously  In¬ 
curred,  will  exceed  seventy-five  percent 
(75%)  of  the  total  amount  then  allotted  to 
the  contract,  the  Contractor  shall  notify  the 
Contracting  Officer  In  writing  to  that  effect. 
The  notice  shall  state  the  estlm.ated  amount 
of  additional  funds  required  to  continue  per¬ 
formance  for  the  period  set  forth  in  the 
Schedule.  Sixty  (60)  days  prior  to  the  end 
of  the  period  specified  in  the  Schedule,  the 
Contractor  will  advise  the  Contracting  Officer 
in  writing  as  to  the  estimated  amount  of 
additional  funds.  If  any,  that  will  be  required 
for  the  timely  performance  of  the  work 
under  the  contract  or  for  such  further  period 
as  may  be  specified  in  the  Schedule  or  other¬ 
wise  agreed  to  by  the  parties.  If.  after  such 
notification  additional  funds  are  not 'allotted 
by  the  end  of  the  period  set  forth  in  the 
Schedule  or  an  agreed  date  substituted 
therefor,  the  Contracting  Officer  will,  upon 
written  request  by  the  Contractor,  terminate 
this  contract  pursuant  to  the  provisions  of 
the  Termination  clause  on  such  date.  If  the 
Contractor,  in  the  exercise  of  his  reasonable 
judgment,  estimates  that  the  funds  available 
will  allow  him  to  continue  to  discharge  his 
obligations  hereunder  for  a  period  extending 
beyond  such  date,  he  shall  specify  the  later 
date  In  his  request,  and  the  Contracting 
Officer,  In  his  discretion,  may  terminate  this 
contract  on  that  later  date. 

(d)  Except  as  required  by  other  provisions 
of  this  contract  specifically  citing  and  stated 
to  be  an  exception  from  this  clause,  the 


Government  shall  not  be  obligated  to  re¬ 
imburse  the  Contractor  for  costs  incurred 
in  excess  of  the  total  amount  from  time  to 
time  allotted  to  the  contract,  and  the  Con¬ 
tractor  shall  not  be  obligated  to  continue 
performance  under  the  contract  (Including 
actions  under  the  Termination  clause)  or 
otherwise  to  incur  costs  in  excess  of  the 
amount  allotted  to  the  contract,  unless  and 
until  the  Contracting  Officer  has  notified 
the  Contractor  In  writing  that  such  allot¬ 
ment  amount  has  been  increased  and  has 
specified  in  such  notice  an  increased  amount 
constituting  the  total  amount  then  allotted 
to  the  contract.  To  the  extent  the  amount 
allotted  exceeds  the  estimated  cost  set  forth 
In  the  Schedule,  such  estimated  cost  shall  be 
correspondingly  increased.  No  notice,  com¬ 
munication  or  representation  in  any  other 
form  or  from  any  person  other  than  the 
Contracting  Officer  shall  affect  the  amount 
allotted  to  this  contract.  In  the  absence  of 
the  specified  notice,  the  Government  shall 
not  be  obllg;ated  to  lelmburse  the  Contractor 
for  any  costs  in  excess  of  the  total  amount 
then  allotted  to  the  contract,  whether  those 
excess  costs  were  Incurred  during  the  course 
of  the  contract  or  as  a  result  of  termination. 
When  and  to  the  extent  that  the  amount  al¬ 
lotted  to  the  contract  has  been  Increased,  any 
costs  Incurred  by  the  (Contractor  In  excess 
of  the  amount  previously  allotted  shall  be 
allowable  to  the  same  extent  as  if  such  costs 
had  been  Incurred  after  such  Increase  In 
the  amount  allotted;  unless  the  Contract¬ 
ing  Officer  Issues'  a  termination  or  other 
notice  and  directs  that  the  Increase  Is  solely 
for  the  purpose  of  covering  termination  or 
other  specified  expenses. 

(e)  Change  orders  issued  pursuant  to  the 
Changes  clause  of  this  contract  shall  not  be 
considered  an  authorization  to  the  Con¬ 
tractor  to  exceed  the  amount  allotted  In  the 
Schedule  In  the  absence  of  a  statement  In 
the  change  order,  or  other  con^’ractual  modi¬ 
fication,  increasing  the  amount  allotted. 

(f)  Nothing  In  this  clause  shall  affect  the 
right  of  the  Government  to  terminate  this 
contract.  In  the  event  this  contract  Is  ter¬ 
minated,  the  Government  and  the  Contrac¬ 
tor  shall  negotiate  an  equitable  distribution 
of  all  property  produced  or  purchased  under 
the  contract  based  upon  the  share  of  costs 
Incurred  by  each. 

(g)  In  the  event  that  sufflplent  funds  are 
not  allotted  to  this  contract  to  allow  comple¬ 
tion  of  the  work  contemplated  by  this  con¬ 
tract,  the  Contractor  shall  be  entitled  to  that 
percentage  of  the  fee  set  forth  In  the  Sched¬ 
ule  equivalent  to  the  percentage  of  comple¬ 
tion  of  the  work  contemplated  by  this  con¬ 
tract. 

(c)  In  the  foregoing  clauses,  thb 
period  of  “sixty  (60)  days”  may  be  varied 
from  30  to  90  days  and  the  percentage  of 
“seventy-five  percent  (75%)”  may  be 
varied  from  75  percent  to  85  percent. 

§  12— 7.5()01— i  Allowable  coat,  fee,  and 
payment. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  insert  the  following 
clause. 

Allowable  Cost,  Fixed  Fee.  and  Payment 

(a)  For  the  performance  of  this  contract, 
the  Government  shall  pay  to  the  Contractor — 

(I)  The  cost  thereof  (hereinafter  referred 
to  as  "allowable  cost”)  determined  by  the 
Contracting  Officer  to  be  allowable  in  accord¬ 
ance  with — 

(A)  Subpart  1-15.2  of  Part  1-15  of  the  Fed¬ 
eral  Procurement  Regulations  as  in  effect  on 
the  date  of  this  contract;  and 

(B)  The  terms  of  this  contract;  and 

(II)  Such  fixed  fee,  if  any.  as  may  be  pro¬ 
vided  for  In  the  Schedule. 
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(b)  Once  each  month  (or  at  more  frequent 
intervals,  If  approved  by  the  Contracting 
Officer),  the  Contractor  may  submit  to  an 
authorized  representative  of  the  Contracting 
Officer,  In  such  form  and  reasonable  detail  as 
such  representative  may  require,  an  Invoice 
or  public  voucher  supported  by  a  statement 
of  cost  Incurred  by  the  Contractor  In  the 
performance  of  this  contract  and  claimed  to 
constitute  allowable  cost. 

(c)  Promptly  after  receipt  of  each  Invoice 
or  voucher  and  statement  of  cost,  the  Gov¬ 
ernment  shall,  except  as  otherwise  provided 
in  this  contract,  subject  to  the  provisions  of 

(d)  below,  make  payment  thereon  as  ap¬ 
proved  by  the  Contracting  Officer.  Payment 
of  the  fixed  fee,  if  any,  shall  be  made  to  the 
Contractor  as  specified  in  the  Schedule;  pro¬ 
vided,  however,  that  after  payment  of  eighty- 
five  percent  (85%)  of  the  fixed  fee  set  forth 
In  the  Schedule,  the  Contracting  Officer  may 
withhold  further  pairment  of  fee  until  a  re¬ 
serve  shall  have  been  set  aside  in  an  amount 
which  he  considers  necessary  to  protect  the 
interest  of  the  Government,  but  such  reserve 
shall  not  exceed  fifteen  percent  (15%)  of  the 
total  fixed  fee  or  one  hundred  thousand  dol¬ 
lars  ($100,000) ,  whichever  is  less. 

(d)  At  any  time  or  times  prior  to  final  pay¬ 
ment  under  this  contract,  the  Contracting 
Officer  may  have  the  Invoices  or  vouchers  and 
statements  of  cost  audited.  Each  payment 
theretofore  made  shall  be  subject  to  reduc¬ 
tion  for  amounts  Included  in  the  related  In¬ 
voice  or  voucher  which  are  found  by  the  Con¬ 
tracting  Officer,  on  the  basis  of  such  audit, 
not  to  constitute  allowable  cost.  Any  pay¬ 
ment  may  be  reduced  for  overpayments,  or 
increased  for  underpayments,  on  preceding 
invoices  or  vouchers. 

(e)  On  receipt  and  approval  of  the  invoice 
or  voucher  desigpiated  by  the  Contractor  as 
the  “completion  Invoice”,  or  “completion 
voucher”  and  upon  compliance  by  the  Con¬ 
tractor  with  all  the  provisions  of  this  contract 
(including,  without  limitation,  the  provisions 
relating  to  patents  and  the  provisions  of  (f) 
below),  the  Government  shall  promptly  pay 
to  the  Contractor  any  balance  of  allowable 
cost,  and  any  part  of  the  fixed  fee,  which  has 
been  withheld  pursuant  to  (c)  above  or 
otherwise  not  paid  to  the  Contractor.  The 
completion  invoice  or  voucher  shall  be  sub¬ 
mitted  by  the  Contractor  promptly  following 
completion  of  the  work  under  this  contract 
but  In  no  event  later  than  one  (1)  year  (or 
such  longer  period  as  the  Contracting  Officer 
may  in  his  discretion  approve  in  writing) 
from  the  date  of  such  completion. 

(f)  The  Contractor  agrees  that  any  re¬ 
funds,  rebates,  credits,  or  other  amounts 
(including  any  Interest  thereon)  accruing  to 
or  received  by  the  Contractor  or  any  asslgneee 
under  this  contract  shall  be  paid  by  the  Con¬ 
tractor  to  the  Government,  to  the  extent  that 
they  are  properly  allocable  to  costs  for  which 
the  Contractor  has  been  reimbursed  by  the 
Government  under  this  contract.  Reasonable 
expenses  incurred  by  the  Contractor  for  the 
purpose  of  securing  such  refunds,  rebates, 
credits,  or  other  amounts  shall  be  allowable 
costs  hereunder  when  approved  by  the  Con¬ 
tracting  Officer.  Prior  to  final  payment  under 
this  contract,  the  Contractor  and  each 
assignee  under  this  contract  whose  assign¬ 
ment  is  in  effect  at  the  time  of  final  payment 
under  this  contract  shall  execute  and 
deliver — 

(1)  An  assignment  to  the  Government,  In 
form  and  substance  satisfactory  to  the  Con¬ 
tracting  Officer,  of  refunds,  rebates,  credits, 
or  other  amounts  (Including  any  interest 
thereon)  properly  allocable  to  costs  for  which 
the  Contractor  has  been  reimbursed  by  the 
Government  under  this  contract;  and 

(il)  A  release  discharging  the  Government, 
Its  officers,  agents,  and  employees  from  all 
liabilities,  obligations,  and  claims  arising  out 


of  or  under  this  contract,  subject  only  to  the 
following  exceptions — 

(A)  Specified  claims  In  stated  amounts  or 
In  estimated  amounts  where  the  amounts 
are  not  susceptible  of  exact  statement  by  the 
Contractor; 

(B)  Claims,  together  with  reasonable  ex¬ 
penses  Incidental  thereto,  based  upon  liabili¬ 
ties  of  the  Contractor  to  third  parties  arising 
out  of  the  performance  of  this  contract;  pro¬ 
vided.  that  such  claims  are  not  known  to  the 
Contractor  on  the  date  of  the  execution  of 
the  release;  and  provided  further  that  the 
Contractor  gives  notice  of  such  claims  in 
writing  to  the  Contracting  Officer  not  more 
than  six  (6)  years  after  the  date  of  the  release 
or  the  date  of  any  notice  to  the  Contractor 
that  the  Government  is  prepared  to  make 
final  payment,  whichever  is  earlier;  and 

(C)  Claims  for  reimbursement  of  costs 
(other  than  expenses  of  the  Contractor  by 
reason  of  his  indemnification  of  the  Govern¬ 
ment  against  patent  liability),  Including 
reasonable  expenses  incidental  thereto,  in¬ 
curred  by  the  Contractor  under  the  pro¬ 
visions  of  this  contract  relating  to  patents. 

(g)  Any  cost  incurred  by  the  Contractor 
under  the  terms  of  this  contract  which  would 
constitute  allowable  cost  under  the  provi¬ 
sions  of  this  clause  shall  be  included  in  de¬ 
termining  the  amount  payable  under  this 
contract,  notwithstanding  any  provisions 
contained  in  the  specifications  or  other  docu¬ 
ments  Incorporated  in  this  contract  by  ref¬ 
erence,  designating  services  to  be  performed 
or  materials  to  be  furnished  by  the  Contrac¬ 
tor  at  his  expense  or  without  cost  to  the 
Government. 

(b)  When,  in  accordance  with  FPR 
1-3.405-4,  incentive  revision  of  the  fee  in 
a  cost-reimbursement  type  supply  con¬ 
tract  is  to  be  provided,  insert  the  follow¬ 
ing  clause.  Additional  instructions  for 
use  of  the  clause  are  in  paragraph  (c) 
of  this  section. 

Allowable  Cost,  Incentive  Pee,  and 
Payment 

(a)  (1)  For  the  performance  of  this  con¬ 
tract,  the  Government  shall  pay  to  the 
Contractor — 

(1)  The  cost  thereof  (hereinafter  referred 
to  as  “allowable  cost”)  determined  by  the 
Contracting  Officer  to  be  allowable  In  accord¬ 
ance  with — 

(A)  Subpart  1-15.2  of  Part  1-15  of  the  Fed¬ 
eral  Procurement  Regulations  as  in  effect  on 
the  date  of  this  contract;  and 

(B)  The  terms  of  this  contract;  and 

(11)  A  fee  determined  as  provided  in  this 
contract. 

(2)  The  target  cost  and  target  fee  of  this 
contract  are  set  forth  in  the  Schedule  and 
shall  be  subject  to  adjustment  In  accordance 
with  (h)  and  (1)  below.  As  used  throughout 
this  contract  the  term — 

(I)  “Target  cost”  means  the  estimated  cost 
of  this  contract  initially  negotiated,  adjusted 
In  accordance  with  (h)  below;  and 

(II)  “Target  fee”  means  the  fee  which  was 
Initially  negotiated  on  the  assumption  that 
this  contract  would  be  performed  for  a  cost 
equal  to  the  estimated  cost  of  this  contract 
Initially  negotiated,  adjusted  in  accordance 
with  (h)  below. 

(b)  Once  each  month  (or  at  more  frequent 
Intervals,  if  approved  by  the  Contracting  Of¬ 
ficer)  ,  the  Contractor  may  submit  to  an  au¬ 
thorized  representative  of  the  Contracting 
Officer,  in  such  form  and  reasonable  detail  as 
such  representative  may  require,  an  invoice 
or  voucher  supported  by  a  statement  of  cost 
Incurred  by  the  Contractor  In  the  perform¬ 
ance  of  this  contract  and  claimed  to  con¬ 
stitute  allowable  cost. 

(c)  Promptly  after  receipt  of  each  invoice 
or  voucher  and  statement  of  cost,  the  Gov¬ 


ernment  shall,  except  as  otherwise  provided 
In  this  contract,  subject  to  the  provisions  of 

(d)  below,  make  payment  thereon  as  ap¬ 
proved  by  the  Contracting  Officer,  Normally, 
payment  of  fee  shall  be  made  to  the  Con¬ 
tractor  as  specified  In  the  Schedule.  However, 
when  In  the  opinion  of  the  Contracting  Of¬ 
ficer.  the  Contractor’s  performance  or  cost 
Indicates  that  target  will  not  be  achieved, 
the  Government  shall  pay  on  the  basis  of 
such  lesser  fee  as  Is  appropriate.  Further, 
when  the  Contractor  demonstrates  that  his 
performance  or  cost  clearly  Indicates  that  he 
will  earn  a  fee  significantly  in  excess  of  tar¬ 
get  fee,  the  Government  may,  in  the  sole  dis¬ 
cretion  of  the  Contracting  Officer,  pay  on  the 
basis  of  such  higher  fee  as  is  appropriate. 
After  payment  of  eighty-five  percent  (85%) 
of  the  applicable  fee,  the  Contracting  Officer 
may  withhold  further  payment  of  fee  until  a 
reserve  shall  have  been  set  aside  in  an 
amount  which  he  considers  necessary  to  pro¬ 
tect  the  interests  of  the  Government,  but 
such  reserve  shall  not  exceed  fiftTOn  percent 
(15%)  of  the  total  applicable  fee  or  one 
hundred  thousand  dollars  ($100,000)  which¬ 
ever  Is  less. 

(d)  At  any  time  or  times  prior  to  final 
payment  under  this  contract,  the  Contract¬ 
ing  Officer  may  have  the  invoices  or  vouchers 
and  statements  of  cost  audited.  Each  pay¬ 
ment  theretofore  made  shall  be  subject  to 
reduction  for  amounts  Included  in  the  re¬ 
lated  invoice  or  voucher  which  are  found  by 
the  Contracting  Officer,  on  the  basis  of  such 
audit,  not  to  constitute  allowable  cost.  Any 
payment  may  be  reduced  for  overpayments, 
or  increased  for  underpayments,  on  preced¬ 
ing  invoices  or  vouchers. 

(e)  On  receipt  and  approval  of  the  in¬ 
voice  or  voucher  designated  by  the  Con¬ 
tractor  as  the  “completion  invoice”  or  “com¬ 
pletion  voucher”  and  upon  compliance  by 
the  Contractor  with  all  the  provisions  of 
this  contract  (Including  without  limitation, 
the  provisions  relating  to  patents  and  the 
provisions  of  (f)  below),  the  Government 
shall  promptly  pay  to  the  Contractor  any 
balance  of  allowable  cost,  and  any  part  of 
the  fee,  which  has  been  withheld  pursuant 
to  (c)  above  or  otherwise  not  paid  to  the 
Contractor.  The  completion  invoice  or 
voucher  shall  be  submitted  by  the  Contrac¬ 
tor  promptly  following  completion  of  the 
work  under  this  contract  but  in  no  event 
later  than  one  (1)  year  (or  such  longer  pe¬ 
riod  as  the  Contracting  Officer  may  in  his 
discretion  approve  in  writing)  from  the  date 
of  such  completion. 

(f)  The  Contractor  agrees  ,  that  any  re¬ 
funds,  rebates,  credits,  or  other  amounts  (in¬ 
cluding  any  interest  thereon)  accruing  to  or  - 
received  by  the  Contractor  or  any  assignee 
under  this  contract  shall  be  paid  by  the 
Contractor  to  the  Government  to  the  extent 
that  they  are  properly  allocable  to  costs  for 
which  the  Contractor  has  been  reimbursed 
by  the  Government  under  this  contract.  Rea¬ 
sonable  expenses  Incurred  by  the  Contractor 
for  the  purpose  of  securing  such  refunds, 
rebates,  credits,  or  other  amounts  shall  be 
allowable  costs  hereunder  when  approved  by 
the  Contracting  Officer.  Prior  to  final  pay¬ 
ment  under  this  contract,  the  Contractor 
and  each  assignee  under  this  contract  whose 
assignment  is  In  effect  at  the  time  of  final 
payment  under  this  contract  shall  execute 
and  deliver — 

(I)  An  assignment  to  the  Government,  In 
form  and  substance  satisfactory  to  the  Con¬ 
tracting  Officer,  of  refunds,  rebates,  credits, 
or  other  amounts  (Including  any  Interest 
thereon)  properly  allocable  to  costs  for 
which  the  Contractor  has  been  reimbursed 
by  the  Government  under  this  contract;  and 

(II)  A  release  discharging  the  Government, 
Its  officers,  agents,  and  employees  from  all 
liabilities,  obligations,  and  claims  arising 
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out  of  or  under  this  contract,  subject  only 
to  the  following  exceptions — 

(A)  Specified  claims  In  stated  amounts 
or  In  estimated  amounts  where  the  amounts 
are  not  susceptible  of  exact  statement  by 
the  Contractor: 

(B)  Claims,  together  with  reasonable  ex¬ 
penses  incidental  thereto,  based  upon  liabili¬ 
ties  of  the  Contractor  to  third  parties  aris¬ 
ing  out  of  the  performance  of  this  contract: 
Provided,  That  such  claims  are  not  known  to 
tlie  Contractor  on  the  date  of  the  execution 
of  the  release:  And  provided  further.  That 
the  Contractor  gives  notice  of  such  claims 
in  writing  to  the  Contracting  Officer  not 
more  than  six  (6)  years  after  the  date  of 
the  release  or  the  date  of  any  notice  to  the 
Contractor  that  the  Government  is  prepared 
to  make  final  payment,  whichever  is  earlier: 
and 

(C)  Claims  for  reimbursement  of  costs 
(other  than  expenses  of  the  Contractor  by 
reason  of  his  indemnification  of  the  Govern¬ 
ment  against  patent  liability) ,  including  rea¬ 
sonable  expenses  Incidental  thereto,  incurred 
by  the  Contractor  under  the  provisions  of 
this  contract  relating  to  patents. 

Except  as  provided  in  (J)  below,  payments 
under  the  assignment  and  claims  excepted 
from  the  release  shall  be  subject  to  adjust¬ 
ment  by  reason  of  the  adjustment  of  fee  in 
accordance  with  (1)  below. 

(g)  Any  cost  incurred  by  the  Contractor 
under  the  terms  of  this  contract  which  would 
constitute  allowable  cost  under  the  provi¬ 
sions  of  this  clause  shall  be  included  in 
determining  the  amount  payable  under  this 
contract,  notwithstanding  any  provisions 
contained  in  the  specifications  or  other  doc¬ 
uments  Incorporated  in  this  contract  by 
reference,  designating  services  to  be  per¬ 
formed  or  materials  to  be  furnished  by  the 
Contractor  at  his  expense  or  without  cost 
to  the  Government. 

(h)  When  the  work  under  this  contract 
(including  any  supplies  or  services  which  are 
ordered  separately  under,  or  otherwise  added 
to,  this  contract)  is  increased  or  decreased 
by  contract  modification  or  when  any  equi¬ 
table  adjustment  in  the  target  cost  is  author- 
l2:ed  under  any  other  clause  of  this  contract, 
equitable  adjustments  in  the  target  cost, 
target  fee,  minimum  fee,  maximum  fee,  or 
any  or  all  of  them,  as  appropriate,  shall  be 
set  forth  in  an  amendment  or  supplemental 
agreement  to  this  contract. 

(I)  The  fee  payable  hereunder  shall  be  the 
target  fee  increased  by  (Insert  Contractor’s 
participation)  cents  for  every  dollar  by  which 
the  total  allowable  cost  is  less  than  the  target 
cost  or  decreased  by  (insert  Contractor's 
participation)  cents  for  every  dollar  by  which 
the  total  allowable  cost  exceeds  the  target 
cost.  In  no  event  shall  the  fee  be  greater 

than _ percent,  nor  less  than  _ 

percent,  of  the  target  cost:  and,  except  as 
provided  in  (J)  below,  within  these  limits 
such  fee  shall  be  subject  to  adjustment,  by 
reason  of  increase  or  decrease  of  total  allow¬ 
able  cost,  on  account  of  payments  under  the 
assignment  required  by  (f)  (i)  above,  and 
claims  excepted  from  the  release  required  by 
(f)(ii)  above.  If  this  contract  is  terminated 
in  its  entirety,  the  portion  of  the  target  fee 
payable  shall  not  be  subject  to  an  increase 
or  decrease  as  provided  in  this  paragraph. 
The  terminations  shall  be  otherwise  accom¬ 
plished  pursuant  to  other  applicable  provi¬ 
sions  of  this  contract. 

(J)  For  the  purpose  of  the  adjustment  of 
the  fee  in  accordance  with  (i)  above,  the 
term  "total  allowable  cost”  shall  not  include 
allowable  costs  arising  out  of: 

(1)  Any  of  the  causes  covered  by  the  clause 
hereof  entitled  "Excusable  Delays”  to  the 
extent  they  are  beyond  the  control  and  with¬ 
out  the  fault  or  negligence  of  the  Contractor 
or  any  subcontractor: 
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(11)  The  taking  efiect,  after  the  negotia¬ 
tion  of  the  target  cost  of  this  contract,  of  a 
statute,  court  decision,  written  ruling  or 
regulation  which  results  in  the  Contractor's 
being  required  to  pay  or  bear  the  btmlen  of 
any  tax  or  duty,  or  increase  in  the  rate 
thereof : 

(ill)  Any  direct  cost  attributed  to  the 
Contractor’s  assistance  or  participation  in 
litigation  as  required  by  the  Contracting 
Officer  pursuant  to  a  provision  of  this  con¬ 
tract,  including  the  furnishing  of  evidence 
and  information  requested  piirsuant  to  the 
clause  hereof  entitled  "Notice  and  Assist¬ 
ance  Regarding  Patent  and  Copyright 
Infringement”: 

(Iv)  The  procurement  and  maintenance  of 
additional  insurance  not  Included  in  the 
target  cost  and  required  by  the  Contracting 
Officer  or  claims  for  reimbursement  for  lia¬ 
bilities  to  third  persons  pursuant  to  the 
clause  hereof  entitled  “Insurance-Uablllty 
to  Third  Persons”: 

(V)  Any  claim,  loss  or  damage  resulting 
from  a  risk  for  which  the  Contractor  has 
been  relieved  of  liability  pursuant  to 
the  clause  hereof  entitled  "Government 
Property”. 

Except  as  otherwise  specifically  provided  in 
this  contract,  all  other  allowable  costs  shall 
be  included  in  the  term  "total  allowable 
cost”  for  the  purpose  of  the  adjtistment  of 
the  fee  in  accordance  with  (1)  above. 

(In  the  event  the  contract  calls  for  spare 
parts  or  other  supplies  and  services  which  are 
to  be  ordered  under  a  provisioning  dociunent 
or  Government  option,  the  following  provi¬ 
sion  (k)  shall  be  included.) 

(k)  Compensation  for  supplies  (Including 
spare  parts)  and  services  which  are  to  be 
furnished  under  this  contract  pursuant  to 
a  provisioning  document  or  Government 
option  shall  be  determined  in  accordance 
with  the  provisions  of  this  clause  notwith¬ 
standing  any  inconsistent  provision  in  such 
provisioning  document  or  Government 
option. 

(c)  (1)  In  paragraph  (f)  (ii)  (B)  of 
the  foregoing  clauses,  the  period  of 
years  may  be  increased  to  correspond 
with  any  statutory  period  of  limitation 
applicable  to  claims  of  third  parties 
against  the  contractor:  Provided.  That  a 
corresponding  increase  is  made  in  the 
period  of  retention  of  records  required  in 
paragraph  (d)  of  the  clause  set  forth  in 
FPR  1-1.701-10. 

(2)  With  respect  to  paragraph  (c)  of 
the  clause  set  forth  in  imragraph  (b)  of 
this  section  generally,  the  payment  of 
fee  provisions  in  the  Schedule  should  be 
based  on  target  fee. 

(3)  In  the  case  of  cost-sharing  con¬ 
tracts  and  cost-reimbur.sement  type 
supply  contracts  without  fee — 

(i)  Insert  the  following  sentence  in 
lieu  of  the  second  sentence  of  para¬ 
graph  (c)  of  the  clause  set  forth  above, 
except  that,  if  the  contract  does  not  pro¬ 
vide  for  cost-sharing,  delete  the  paren¬ 
thetical  references  to  the  Government’s 
share: 

After  payment  of  an  amount  equal  to 
eighty  percent  (80%)  of  (the  Government’s 
share  of)  the  total  estimated  cost  of  per¬ 
formance  of  this  contract  set  forth  in  the 
Schedule,  the  Contracting  Officer  may  with¬ 
hold  further  payment  on  account  of  allow¬ 
able  cost  until  a  reserve  shall  have  been  set 
aside  in  an  amount  which  he  considers  neces¬ 
sary  to  protect  the  interests  of  the  Govern¬ 
ment,  but  such  reserve  shall  not  exceed  one 
percent  (1%)  of  (the  Government’s  share 
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of)  such  total  estimated  cost  or  one  hun¬ 
dred  thousand  dollars  ($100,000),  whichever 
is  lese. 

(ii)  Delete  the  words  “and  any  part  of 
the  fixed  fee”  from  paragraph  (e)  of  the 
clause  set  forth  in  paragraph  (a)  of  this 
section; 

(iii)  In  contracts  which  provide  for 
cost-sharing  change  i>aragraph  (a)  of 
the  clause  set  forth  in  paragraph  (a)  of 
this  section  as  follows: 

(a)  The  allowability  of  costs  incurred 
in  the  performance  of  this  contract  shall 
be  determined  by  the  Contracting  Offi¬ 
cer  in  accordance  with — 

(1)  Subpart  1-15.2  of  Part  1-15  of 
the  Federal  Procurement  Regulations  as 
in  effect  on  the  date  of  this  contract; 
and 

(2)  The  terms  of  this  contract, 
and 

(iv)  Change  the  title  of  the  clause 
set  forth  in  paragraph  (a)  of  this  sec¬ 
tion  to  “Allowable  Cost  and  Payment”. 

(4)  The  Contracting  Officer  shall  de¬ 
termine  to  his  satisfaction  that  the  esti¬ 
mated  cost  of  the  contract  initially 
negotiated  does  not  include  amounts  for 
the  contingencies  identified  in  para¬ 
graph  (j)  of  the  clause  set  forth  in 
paragraph  (b)  of  this  section. 

(5)  The  amoimt  to  be  withheld  im- 
der  paragraph  (c)  of  the  clauses  shall 
normally  be  the  maximum  authorized 
by  the  clause  except  that  the  Contract¬ 
ing  Officer  may,  if  he  believes  that  such 
amount  exceeds  the  amoimt  necessary 
to  protect  the  interests  of  the  Govern¬ 
ment,  review  the  status  of  all  funds  be¬ 
ing  withheld  from  the  Contractor  imder 
the  particular  contract  concerned  and 
under  any  other  contract  ^(’ith  the  Con¬ 
tractor.  The  Contracting  Officer  shall 
decide  whether  to  reduce  the  rate  of 
withholding  or  whether  to  release  a  por¬ 
tion  of  the  amount  already  reserved 
under  the  contract,  as  appropriate. 

§  12—7.5001—5  In.spoflion  of  !>upplie« 
and  corret'lion  of  defects. 

Inspection  op  Supplies  and  Correction 
OF  Defects 

(a)  All  supplies  (which  term  throughout 
this  clause  includes  without  limitation  raw 
materials,  components.  Intermediate  assem¬ 
blies,  and  end  products)  shall  be  subject  to 
Inspection  and  test  by  the  Government,  to 
the  extent  practicable  at  all  times  and  places 
Including  the  period  of  manufacture,  and 
In  any  event  prior  to  acceptance.  The  Con¬ 
tractor  shall  provide  and  maintain  an  In¬ 
spection  system  acceptable  to  the  Govern¬ 
ment  covering  the  supplies,  fabricating 
methods,  and  special  tooling  hereunder.  The 
Government,  through  any  authorized  rep¬ 
resentative,  may  Inspect  the  plant  or  plants 
of  the  Contractor  or  of  any  of  his  subcon¬ 
tractors  engaged  In  the  performance  of  this 
contract.  If  any  inspection  or  test  Is  made 
by  the  Government  on  the  premises  of  the 
Contractor  or  a  subcontractor,  the  Contrac¬ 
tor  shall  provide  and  shall  require  subcon¬ 
tractors  to  provide  all  reasonable  facilities 
and  assistance  for  the  safety  and  conveni¬ 
ence  of  the  Government  Inspectors  In  the 
performance  of  their  duties.  All  Inspections 
and  tests  by  the  Government  shall  be  per¬ 
formed  In  such  a  manner  as  will  not  unduly 
delay  the  work.  Except  as  otherwise  pro¬ 
vided  In  this  contract,  acceptance  of  any 
supplies  or  lots  of  supplies  shall  be  made 
as  promptly  as  practicable  after  delivery 
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thereof  and  Shall  be  deemed  to  have  been 
made  no  later  than  sixty  (60)  days  after 
the  date  of  such  delivery,  if  acceptance  has 
not  been  made  earlier  within  such  period. 

(b)  At  any  time  during  performance  of 
this  contract,  but  not  later  than  six  (6) 
months  (or  such  other  period  as  may  be 
provided  in  the  Schedule)  after  acceptance 
(f  the  supplies  or  lots  of  supplies  last  de¬ 
livered  in  accordance  with  the  requirements 
of  this  contract,  the  Oovernment  may  re¬ 
quire  the  Contractor  to  remedy  by  correc¬ 
tion  or  replacement,  as  directed  by  the 
Contracting  Officer,  any  supplies  or  lots  of 
supplies  which  at  the  time  of  delivery  thereof 
are  defective  in  material  or  workmanship 
or  otherwise  not  in  conformity  with  the  re¬ 
quirements  of  this  contract.  Except  as  other¬ 
wise  provided  in  paragraph  (c)  hereof,  the 
cost  of  any  such  replacement  or  correction 
shall  be  Included  in  Allowable  Cost  deter¬ 
mined  as  provided  in  the  clause  of  this  con¬ 
tract  entitled  “Allowable  Cost,  Fixed  Pee 
and  Payment,"  but  no  additional  fee  shall 
be  payable  with  respect  tb^eto.  Such  sup¬ 
plies  or  lots  of  supplies  shall  not  be  tendered 
thereafter  few  acceptance  unless  the  former 
requirement  of  correction  is  disclosed.  If 
the  Contractew  falls  to  proceed  with  reason¬ 
able  promptness  to  replace  or  correct  such 
supplies  or  lots  of  supplies,  the  Oovernment 

(i)  may  by  contract  or  otherwise  replace  ot 
correct  such  supplies  and  charge  to  the 
Contractor  any  increased  cost  occasioned  the 
Government  thereby,  or  may  reduce  any 
fixed  fee  payable  under  this  contract  (or 
require  repayment  of  any  fixed  fee  there¬ 
tofore  paid)  in  such  amount  as  may  be 
equitable  under  the  circumstances,  or  (11) 
in  the  case  of  supplies  not  delivered,  may 
require  the  delivery  of  such  supplies,  and 
shall  have  the  right  to  reduce  any  fixed 
fee  payable  under  this  contract  (or  to  re¬ 
quire  repayment  of  any  fixed  fee  theretofore 
paid)  in  such  amount  as  may  be  equitable 
under  the  circumstances,  or  (iii)  may  termi¬ 
nate  this  contract  for  default  as  provided 
in  the  clause  of  this  contract  entitled  “Ter¬ 
mination".  Failure  to  agree  to  the  amount  of 
any  such  increased  cost  to  be  charged  to 
the  Contractor  or  to  such  reduction  in,  or 
repayment  of,  the  fixed  fee  shall  be  a  dis¬ 
pute  concerning  a  question  of  fact  within 
the  meaning  of  the  clause  of  this  contract 
entitled  “Disputes.” 

(c)  Notwithstanding  the  provisions  of 
paragraph  (b)  hereof,  the  Government  may 
at  any  time  require  the  correction  or  re¬ 
placement  by  the  Contractor,  without  cost 
to  the  Govermnent,  of  supplies  or  lots  of 
supplies  which  are  defective  in  material  or 
workmanship,  or  otherwise  not  in  conformity 
with  the  requirements  of  this  contract,  if 
such  defects  ot  failures  are  due  to  fraud, 
lack  of  good  faith  or  willful  misconduct 
on  the  part  of  any  of  the  Contractor’s  direc¬ 
tors  or  officers,  or  on  the  part  of  any  of  his 
managers,  superintendents,  or  other  equiv¬ 
alent  representatives,  who  has  supervision 
or  direction  of  (1)  all  or  substantially  all 
of  the  Contractor’s  business,  or  (11)  all  or 
substantially  all  of  the  Contractor’s  opera¬ 
tions  at  any  one  plant  or  separate  location 
in  which  this  contract  is  being  performed, 
or  (Hi)  a  separate  and  complete  major  in¬ 
dustrial  operation  in  connection  with  the 
performance  of  this  contract.  The  Govern¬ 
ment  may  at  any  time  also  require  correc¬ 
tion  or  replacement  by  the  Contractor, 
without  cost  to  the  Government,  of  any  such 
defective  supplies  or  lots  of  supplies  if  the 
defects  or  failures  are  caused  by  one  or  more 
individual  employees  selected  or  retained  by 
the  Contractor  after  any  such  supervisory 
personnel  has  reasonable  grounds  to  believe 
that  such  employee  is  habitually  careless  or 
otherwise  unqualified. 

(d)  Corrected  supplies  or  replaced  sup¬ 
plies  shall  be  subject  to  the  provisions  of 
this  clause  in  the  same  manner  and  to  the 
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same  extent  as  supplies  originally  delivered 
under  this  contract. 

(c)  'The  Contractor  shall  make  his  records 
of  all  inspection  woric  available  to  the  Gov¬ 
ernment  dining  the  performance  of  this 
contract  and  for  such  longer  period  as  may 
be  specified  in  this  contract. 

(f)  Except  as  provided  in  this  clause  and 
as  may  be  provided  in  the  Schedule,  the 
Contractor  shall  have  no  obligation  or  lia¬ 
bility  to  correct  or  replace  supplies  or  lots 
of  supplies  which  at  the  time  of  delivery  are 
defective  in  material  or  workmanship  or 
otherwise  not  in  conformity  with  the  re¬ 
quirements  of  this  contract. 

(g)  Except  as  otherwise  provided  in  the 
Schedule,  the  Contractor’s  obligation  to  cor¬ 
rect  or  replace  Government-furnished  prop¬ 
erty  (which  is  property  in  the  possession  of 
or  acquired  directly  by  the  Government  and 
delivered  or  otherwise  made  available  to  the 
Contractor)  shall  be  governed  by  the  provi¬ 
sions  of  the  clause  of  this  contract  entitled 
"Government  Property”. 

§  12—7.5001—6  AstiignmenI  of  claims. 

Insert  the  clause  set  forth  in  FPR 
1-30.703  under  the  conditions  contained 
therein. 

§  12—7.5001—7  Examinalion  of  records 
by  Comptroller  General. 

Insert  the  clause  set  forth  in  FPR 
1-7.101-10. 

§  12—7.5001—8  Subcontracts. 

Subcontracts 

(a)  The  Contractor  shall  give  advance 
notification  to  the  Contracting  Officer  of 
any  proposed  subcontract  hereunder  which 
(i)  is  cost -reimbursement  type,  time  and 
materials  or  labor-hour,  or  (11)  is  fixed-price 
type  and  exceeds  in  dollar  amount  either 
$26,000  or  five  percent  (6%)  of  the  total 
estimated  cost  of  this  contract,  or  (lit)  pro¬ 
vides  for  the  fabrication,  purchase,  rental, 
installation,  or  other  acquisition  of  special 
test  equipment  having  a  value  in  excess  of 
$1 ,000  or  of  any  items  of  Industrial  facilities. 

(b)  In  the  case  of  a  proposed  subcontract 
which  (1)  is  cost-reimbursement  type,  time 
and  materials  or  labor-hour,  and  would  in¬ 
volve  an  estimated  amount  in  excess  of  $10- 
000,  including  any  fee,  or  (11)  is  proposed  to 
exceed  $100,000,  or  (iU)  is  one  of  a  number 
of  subcontracts  under  this  contrsu;t  with  a 
single  subcontractor  for  the  same  or  related 
supplies  or  services  which,  in  the  aggregate 
are  expected  to  exceed  $100,000;  the  advance 
notification  required  by  (a)  above  shall 
include; 

(1)  A  description  of  the  supplies  or  serv¬ 
ices  to  be  called  for  by  the  subcontract; 

(2)  Identification  of  the  proposed  sub¬ 
contractor  and  an  explanation  of  why  and 
how  the  proposed  subcontractor  was  se¬ 
lected,  including  the  degree  of  competition 
obtained; 

(3)  The  proposed  subcontract  price,  to¬ 
gether  with  the  Contractor’s  cost  or  price 
analysis  thereof; 

(4)  The  subcontractor’s  current,  complete, 
and  accurate  cost  or  pricing  data  and  Cer¬ 
tificate  of  Current  Cost  or  Pricing  Data, 
when  such  data  and  certificate  are  required, 
by  other  provisions  of  this  contract,  to  be 
obtained  from  the  subcontractor:  and 

(5)  Identification  of  the  type  of  subcon¬ 
tract  to  be  used. 

(c)  The  Contractor  shall  obtain  the  writ¬ 
ten  consent  of  the  Contracting  Officer  prior 
to  placing  any  subcontract  for  which  ad¬ 
vance  notification  is  required  under  (a) 
above.  The  Contracting  Officer  may,  in  his 
discretion,  ratify  in  writing  any  such  sub¬ 
contract;  such  action  shall  constitute  the 
consent  of  the  Contracting  Officer  as  re¬ 
quired  by  this  paragraph  (c). 


(d)  The  Contractor  agrees  that  no  sub¬ 
contract  placed  under  this  contract  shall 
provide  for  payment  on  a  cost-plus-a-per- 
centage-of-co6t  basis. 

(e)  The  Contracting  Officer  may,  in  his 
discretion,  specifically  approve  in  writing 
any  of  the  provisions  of  a  subcontract.  How¬ 
ever,  such  approval  or  the  consent  of  the 
Contracting  Officer  obtained  as  required  by 
this  clause  shall  not  be  construed  to  consti¬ 
tute  a  determination  of  the  allowability  of 
any  cost  under  this  contract,  unless  such  ap¬ 
proval  specifically  provides  that  it  consti¬ 
tutes  a  determination  of  the  allowability  of 
such  cost. 

(f)  The  Contractor  shall  give  the  Con¬ 
tracting  Officer  immediate  notice  In  writing 
of  any  action  or  suit  filed,  and  prompt  no¬ 
tice  of  any  claim  made  against  the  Contrac¬ 
tor  by  any  subcontractor  or  vendor  which, 
in  the  opinion  of  the  Contractor,  may  result 
in  litigation,  related  in  any  way  to  this  con¬ 
tract  with  respect  to  which  the  Contractor 
may  be  entitled  to  reimbursement  from  the 
Government. 

(g)  Notwithstanding  (c)  above,  the  Con¬ 
tractor  may  enter  into  subcontracts  within 
(1)  and  (11)  of  (a)  above  without  the  con¬ 
sent  of  the  Contracting  Officer  if  the  Con¬ 
tracting  Officer  has  approved  in  writing  the 
Contractor’s  procurement  system  and  the 
subcontract  is  within  the  scope  of  the  ap¬ 
proval. 

§  12—7.5001—9  Utilization  of  Kiiiall  busi¬ 
ness  concerns. 

In  accordance  with  FPR  1-1.710-3  (a) 
and  (b) ,  insert  one  or  both  of  the  clauses. 

§  12—7.5001—10  Termination. 

Insert  the  clause  set  forth  in  FPR 
1-8.702. 

§  12—7.5001—11  Excusable  delays. 

Insert  the  clause  set  forth  in  FFR 
1-8.702. 

§  12-7.5001-12  Disputes. 

Insert  the  clause  set  forth  in  FPR 
1-7.101-12. 

§  12—7.5001—13  Convict  labor. 

In  accordance  with  FPR  1-12.202,  in¬ 
sert  the  clause  in  FPR  1-12.203. 

§  12—7.5001—14  Contract  Work  Hours 
Standards  Act — overtime  compensa¬ 
tion. 

In  accordance  with  FPR  1-12.302,  in¬ 
sert  the  clause  set  forth  in  FPR  1-12.303. 

§  12—7.5001—15  Walsb-Healey  Public 
(Contracts  Act. 

In  accordance  with  FPR  1-12.602,  in¬ 
sert  the  clause  set  forth  in  FPR  1-12.605. 

§  12—7.5001—16  Equal  opportunity. 

In  accordance  with  FPR  1-12.803-1, 
insert  the  clause  set  forth  in  FPR 
1-12.803-2. 

§  12—7.5001—17  Oflicials  not  to  benefit. 

Insert  the  clause  set  forth  in  FPR 
1-7.101-19. 

§  12—7.5001—18  Covenant  against  con¬ 
tingent  fees. 

In  accordance  with  FPR  1-1.501,  in¬ 
sert  the  clause  set  forth  in  FPR  1-1.503. 

§  12-7.3001-19  [Resened] 

§  12-7.5001-20  Insurance — ^liability  to 
tliird  persons. 
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Insurance — Liability  to  Third  Persons 

(a)  The  Contractor  shall  procure  and 
thereafter  maintain  workmen's  compensa¬ 
tion.  employer's  liability,  comprehensive  gen¬ 
eral  liability  (bodily  injury)  and  comprehen¬ 
sive  automobile  liability  (bodily  Injury  and 
property  damage)  Insurance,  with  respect  to 
performance  under  this  contract,  and  such 
other  insurance  as  the  Contracting  OfiBcer 
may  from  time  to  time  require  with  respect 
to  performance  under  this  contract:  Pro¬ 
vided,  That  the  Contractor  may,  with  the 
approval  of  the  Contracting  Officer,  maintain 
a  self-insurance  program:  And  provided  fur¬ 
ther,  That  with  respect  to  workmen's  com¬ 
pensation  the  Contractor  Is  qualified  pursu¬ 
ant  to  statutory  authority.  All  Insurance 
required  pursuant  to  the  provisions  of  this 
paragraph  shall  be  in  such  form.  In  such 
amount,  and  for  such  periods  of  time,  as  the 
Contracting  Officer  may  from  time  to  time 
require  or  approve,  and  with  Insurers  ap¬ 
proved  by  the  Contracting  Officer. 

(b)  The  Contractor  agrees,  to  the  extent 
and  in  the  manner  required  by  the  Contract¬ 
ing  Officer,  to  submit  for  the  approval  of  the 
Contracting  Officer  any  other  Insurance 
maintained  by  the  Contractor  in  connection 
with  the  performance  of  this  contract  and 
for  which  the  Contractor  seeks  reimburse¬ 
ment  hereunder. 

(c)  The  Contractor  shall  be  reimbursed: 

( 1 )  For  the  portion  allocable  to  this  contract 
of  the  reasonable  cost  of  Insurance  as  re¬ 
quired  or  approved  pursuant  to  the  provi¬ 
sions  of  this  clause,  and  (2)  for  liabilities 
to  third  persons  for  loss  of  or  damage  to 
property  (other  than  property  (1)  owned, 
occupied  or  used  by  the  Contractor  or  rented 
to  the  Contractor  or  (11)  In  the  care,  custody, 
or  control  of  the  Contractor) ,  or  for  death 
or  bodily  injury,  not  compensated  by  In¬ 
surance  or  otherwise,  arising  out  of 
the  performance  of  this  contract,  whether 
or  not  caused  by  the  negligence  of  the  Con¬ 
tractor,  his  agents,  servants  or  employees: 
Provided,  Such  liabilities  are  represented  by 
final  Judgments  or  by  settlements  approved 
in  writing  by  the  Government  and  expenses 
incidental  to  such  liabilities,  except  liabili¬ 
ties  (a)  for  which  the  Contractor  Is  other¬ 
wise  responsible  under  the  express  terms  of 
the  clause  or  clauses.  If  any,  specified  in  the 
Schedule,  or  (b)  with  respect  to  which  the 
Contractor  has  failed  to  Insure  as  required 
or  maintain  Insurance  as  anproved  by  the 
Contracting  Officer  or  (c)  which  results  from 
willful  misconduct  or  lack  of  good  faith  on 
the  part  of  any  of  the  Contractor's  directors 
or  officers,  or  on  the  part  of  any  of  Its 
managers,  superintendents,  or  other  equiva¬ 
lent  representatives,  who  has  sunervlslon  or 
direction  of  (1)  all  or  substantially  all  of 
the  Contractor's  business,  or  (2)  all  or  sub¬ 
stantially  all  of  the  Contractor's  operations 
at  any  one  plant  or  separate  location  in 
which  this  contract  Is  being  performed,  or 
(3)  a  separate  and  complete  major  Industrial 
operation  In  connection  with  the  perform¬ 
ance  of  this  contract.  The  foregoing  shall  not 
restrict  the  right  of  the  Contractor  to  be 
reimbursed  for  the  cost  of  Insurance  main¬ 
tained  by  the  Contractor  in  connection  with 
the  performance  of  this  contract,  other  than 
Insurance  required  to  be  submitted  for  ap¬ 
proval  or  required  to  be  procured  and  main¬ 
tained  pursuant  to  the  provisions  of  this 
clause;  Provided,  Such  cost  would  constitute 
allowable  cost  under  the  clause  of  this  con¬ 
tract  entitled  “Allowable  Cost,  Fixed  Fee  and 
Payment.” 

(d)  The  Contractor  shall  give  the  Govern¬ 
ment  or  its  representatives  Immediate  notice 
of  any  suit  or  action  filed,  and  prompt 
notice  of  any  claim  made,  against  the  Con¬ 
tractor  arising  out  of  the  performance  of  this 
contract,  the  cost  and  expense  of  which  may 
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be  reimbiusable  to  the  Contractor  under  the 
provisions  of  this  contract,  and  the  risk  of 
which  is  then  uninsured  or  in  which  the 
amount  claimed  exceeds  the  amount  of  cov¬ 
erage.  The  Contractor  shall  furnish  immedi¬ 
ately  to  the  Government  copies  of  all  perti¬ 
nent  papers  received  by  the  Contractor.  If 
the  amount  of  the  liability  claimed  exceeds 
the  amount  of  coverage,  the  Contractor  shall 
authorize  representatives  of  the  Government 
to  collaborate  with  counsel  for  the  insurance 
carrier,  if  any.  In  settling  or  defending  such 
claim.  If  the  liability  is  not  Insured  or  cov¬ 
ered  by  bond,  the  Contractor  shall,  if  re¬ 
quired  by  the  Government,  authorize  repre¬ 
sentatives  of  the  Government  to  settle  or 
defend  any  such  claim  and  to  represent  the 
Contractor  in  or  take  charge  of  any  litigation 
In  connection  therewith;  Provided,  That  the 
Contractor  may,  at  his  own  expense,  be  asso¬ 
ciated  with  the  representatives  of  the  Gov¬ 
ernment  in  the  settlement  or  defense  of  any 
such  claim  or  litigation. 

§  12— 7.. *>00 1—21  .'\iilliorizalion  and  ron- 

KCnl. 

Insert  the  clause  set  forth  in  DOTPR 
12-9.6106-1. 

§  12- 7..^001— 22  IN'otice  and  a.<»ii.stancr 
rt'Karding  patent  and  copyright  in¬ 
fringement. 

In  accordance  with  DOTPR  12-9.6108, 
insert  the  clause  set  forth  in  FTR  1-7.- 
101-13. 

§  12— 7. .'>00 1—23  Utilization  of  concerns 
in  lalM>r  .>iiirplus  areas. 

In  accordance  with  FPR  1-1.805,  in¬ 
sert  one  or  both  of  the  clauses  set  forth 
in  FPR  1-1.805-3. 


§  12— 7. .300 1—24  Payment  for  overtime 
premiums. 

(a>  Insert  the  following  clause.  Addi¬ 
tional  instructions  for  its  use  are  con¬ 
tained  in  paragraph  (b)  of  this  section. 
Payment  for  Overtime  Premiums 

(a)  Allowable  cost  shall  not  Include  any 
amount  on  accoimt  of  overtime  premiums 
except  when  paid  for  work: 

( 1 )  Necessary  to  cope  with  emergencies 
such  as  those  resulting  from  accidents,  nat¬ 
ural  disasters,  breakdowns  of  production 
equipment,  or  occasional  production  bottle¬ 
necks  of  a  sporadic  nature; 

(2)  By  indirect  labor  employees  such  as 
those  perform  protection,  transportation, 
maintenance,  standby  plant  protection,  op¬ 
eration  of  utilities,  or  accounting; 

(3)  In  the  performance  of  tests,  industrial 
processes,  laboratory  procedures,  loading  or 
unloading  of  transportation  media,  and  op¬ 
erations  in  flight  or  afloat,  which  are  con¬ 
tinuous  in  nature  and  cannot  reasonably  be 
Interrrupted  or  otherwise  completed;  or 

(4)  Which  will  result  in  lower  cost  to  the 
Government. 

(b)  The  cost  of  overtime  premiums  other¬ 
wise  allowable  under  (a)  above  shall  be  al¬ 
lowed  only  to  the  extent  the  amount  thereof 
is  reasonable  and  properly  allocable  to  the 
work  under  this  contract. 

(c)  Any  request  for  overtime  will  be  for 
all  overtime  which  can  be  estimated  with  rea¬ 
sonable  certainty  shall  be  used  for  the  re¬ 
mainder  of  the  contract,  and  shall  contain 
the  following: 

(1)  Identification  of  the  work  unit,  such 
as  the  department  or  section  in  which  the 
requested  overtime  will  be  used,  together 
with  present  workload,  manning  and  other 
data  of  the  affected  unit,  sufficient  to  per¬ 
mit  an  evaluation  by  the  Contracting  Offi¬ 
cer  of  the  necessity  for  the  overtime; 
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(2)  The  effect  that  denial  of  the  request 
will  have  on  the  delivery  or  performance 
schedule  of  the  contract; 

(3)  Reasons  why  the  required  work  cannot 
be  performed  on  the  basis  of  utilizing  mul¬ 
tishift  operations  or  by  the  employment  of 
additional  personnel;  and 

(4)  The  extent  to  which  approval  of  over¬ 
time  would  affect  the  performance  or  pay¬ 
ments  in  connection  with  any  other  Govern¬ 
ment  contracts,  together  with  any  identifica¬ 
tion  of  such  af  'ected  contracts. 

(b)  If  a  specific  dollar  amount  was 
agreed  to  during  negotiations  as  repre¬ 
senting  the  overtime  premiums  applica¬ 
ble  to  overtime  not  reimbursable  under 
the  exceptions  contained  in  paragraph 
(a)  of  the  clause,  the  following  para¬ 
graph  (d)  shall  be  added  to  the  clause: 

(d)  The  Contractor  is  authorized  to  per¬ 
form  overtime,  in  addition  to  that  performed 
under  paragraph  (a)  above,  to  the  extent 
that  the  overtime  premium  does  not  exceed 
$ . 

§  12— 7.S00I— 25  D■!«^eminalion  of  con¬ 
tract  information. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-11. 

§  12—7.5001—26  Notice  of  delays. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-9. 

§  12-7.5001-27  [Reserved] 

§  12—7.5001—28  Gratuities. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-1. 

§  12—7.5001—29  Priorities,  allocations, 
and  allotments. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-3. 

§  12— 7. .500 1—30  Nc>v  material. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-2. 

§  12— 7.. '>001— .3 1  Interpretation  or  mod¬ 
ification. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-4. 

§  12— 7..5002  ('.laii.scs  to  be  used  when 
applicable. 

The  following  clauses  shall  be  included 
in  the  contract  when  their  use  is  appro¬ 
priate. 

§  12— 7. .5002— 1  Buy  American  Act. 

Insert  the  clause  set  forth  in  FPR 
1-6.104-5  in  accordance  with  the  instruc¬ 
tions  for  its  use. 

§  12— 7..5002— 2  Kcncgfiiiaiion. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.151-12  in  accordance  with  the  in¬ 
structions  contained  therein. 

§  12— 7..5002— .3  Military  security  require¬ 
ments. 

When  required  by  DOTPR  12-1.351, 
insert  the  Military  Security  Require¬ 
ments  clause  in  ASPR  7-104.12  as  modi¬ 
fied  by  ASPR  7-204.12. 

§  12—7.5002—4  Negotiated  overhead 
rates. 

Insert  the  clause  set  forth  in  FPR  1- 
3.704-1  or  the  appropriate  clause  set 
forth  in  FPR  1-3.704-2. 
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§  12—7.5002—5  Chanf;c»  to  niake-or>buy 

projn^m. 

In  accordance  with  FPR  1-3.902-3,  in¬ 
sert  the  clause  set  forth  therein. 

§  12—7.5002—6  Required  source  for 
jewel  bearinfES. 

In  accordance  with  PPR  1-1.319,  insert 
the  clause  contained  therein. 

§  12—7.5002—7  Value  engineering. 

A  value  engineering  incentive  clause 
shall  be  included  in  the  contract  in  ac¬ 
cordance  with  the  instructions  for  its  use 
in  DOTPR  12-1.5202-2. 

§  12—7.5002—8  Multiyear  procurement. 

The  clauses  set  forth  in  DOTPR  sub- 
part  12-1.55  shall  be  included  in  all  con¬ 
tracts  under  the  multiyear  procurement 
method  in  accordance  with  the  instruc¬ 
tions  contained  therein. 

§  12—7.5002—9  Patent  indemnity. 

In  accordance  with  DOTPR  12-9.6107, 
insert  the  clause  or  clauses  contained 
therein. 

§  12—7.5002—10  Aluminum. 

In  accordance  with  PPR  1-5.1001-1, 
insert  the  clause  set  forth  in  FPR  1- 
5.1001-2. 

§  12—7.5002—11  Stop  work  orders. 

The  clause  set  forth  in  DOTPR  12- 
7.151-8  may  be  included  in  any  cost- 
reimbursement  type  contract  imder  the 
conditions  described  therein:  Provided, 
The  clause  is  modified  as  follows: 

(a)  The  words  “the  ‘Termination  for 
Convenience’  clause  of  this  contract” 
shall  be  changed  to  read  “the  ‘Termina¬ 
tion’  clause  of  the  contract”:  and 

(b)  The  words  “an  equitable  adjust¬ 
ment  shall  be  made  in  the  delivery  sched¬ 
ule  or  contract  price,  or  both”  shall  be 
changed  to  read  “an  equitable  adjust¬ 
ment  shall  be  made  in  the  delivery  sched¬ 
ule,  the  estimated  cost,  the  fee,  or  a  com¬ 
bination  thereof,  and  in  any  other  provi¬ 
sions  of  the  contract  that  may  be 
affected.” 

§  12—7.5002—12  Competition  in  !.iibeon- 
traeting. 

Insert  the  following  clause  in  all  nego¬ 
tiated  contracts  over  $10,000: 

Competition  in  Subcontracting 

The  Contractor  shall  select  subcontractors 
(including  suppliers)  on  a  competitive  basis 
to  the  maximum  practical  extent  consistent 
with  the  objectives  and  requirements  of  the 
contract. 

§  12—7.5002—13  Audit  and  rtH'ords. 

Insert  the  clause  set  forth  in  PPR  1- 

3.814- 2(c)  in  accordance  with  the  in- 
stmctions  for  its  use. 

§  12—7.5002—14  Price  reducliun  for  de¬ 
fective  cost  or  pricing  data. 

Insert  the  clause  set  forth  in  FPR  1- 

3.814- 1  (a)  in  accordance  with  the  in¬ 
structions  for  its  use. 

§  12—7.5002—15  Subcontractor  cost  and 
pricing  data. 

Where  the  clause  in  PPR  1-3.814-1  (a) 
is  included  in  the  contract,  the  clause  in 
FPR  l-3.814-3(a)  also  shall  be  included. 


§  12-7.5002-16  Government  property. 

Insert  the  following  clause  in  the  con¬ 
tract  when  the  Contractor  is  to  be  fur¬ 
nished,  or  the  contractor  is  to  acquire. 
Government  property: 

Government  Property 

(a)  Property  administration.  The  Con¬ 
tractor  shall  establish  and  administer  a  sys¬ 
tem  to  control,  protect,  preserve,  and  main¬ 
tain  Government  property  In  his  possession 
or  under  his  control  or  that  of  his  subcon¬ 
tractors.  Such  a  system  must  be  satisfactory 
to  the  Contracting  Officer,  and  In  accordance 
with  this  clause  and  any  other  requirements 
of  the  contract. 

(b)  Government- furnished  property.  (1) 
The  Government  shall  deliver  to  the  Con¬ 
tractor,  for  use  In  connection  with  and  under 
the  terms  of  this  contract,  the  property  de¬ 
scribed  as  Government-furnished  property  In 
the  Schedule  or  specifications,  together  with 
such  related  data  and  information  as  the 
Contractor  may  request  and  as  may  reason¬ 
ably  be  required  for  the  Intended  use  of 
such  property  (hereinafter  referred  to  as 
"Government-furnished  property”) . 

(2)  The  delivery  or  performance  dates  for 
the  supplies  or  services  to  be  furnished  by 
the  Contractor  under  this  contract  are  based 
uoon  the  expectation  that  Government- 
furnished  property  suitable  for  use  will  be 
delivered  to  the  Contractor  at  the  time  stated 
in  the  Schedule  or.  If  not  so  stated.  In 
sufficient  time  to  enable  the  Contractor  to 
meet  such  delivery  or  performance  dates. 

(3)  If  the  Schedule  does  not  state  a  date 
when  Government-furnished  property  will  be 
delivered,  the  Contractor  shall  notify  the 
Contracting  Officer  In  writing  of  the  date  by 
which  he  renulres  such  property  to  meet  the 
contract  delivery  or  performance  dates.  The 
Contractor  shall  allow  a  minimum  of  30  days 
for  delivery  of  Government-furnished  prop¬ 
erty,  unless  a  different  time  Is  specified  in 
the  Schedule.  If  not  received  5  days  before 
the  date  it  Is  required  by  the  Contractor,  the 
Contracting  Officer  shall  be  so  notified. 

(4)  If  Government-furnished  property  is 
not  delivered  to  the  Contractor  by  the  date 
specified  In  the  Schedule,  or  by  the  date 
specified  by  the  Contractor  pursuant  to  (3) 
above,  the  Contracting  Officer  shall,  upon 
timely  request  made  by  the  Contractor,  make 
a  determination  of  the  delay,  if  any,  occa¬ 
sioned  the  Contractor  and  shall  equitably 
adjust  the  estimated  cost,  fixed  fee,  or  de¬ 
livery  or  performance  dates,  or  all  of  them, 
and  any  other  contractual  provisions  affected 
by  any  such  delay,  in  accordance  with  the 
procedures  of  the  “Changes”  clause  of  this 
contract. 

(6)  In  the  event  that  Government- 
furnished  property  Is  received  by  the  Contrac¬ 
tor  In  a  condition  not  suitable  for  Intended 
u.se  (except  for  such  property  furnished  “as 
Is”  or  otherwise  specified),  the  Contractor 
shall,  upon  receipt  thereof,  notify  the  Con¬ 
tracting  Officer  of  such  fact  and,  as  directed 
by  the  Contracting  Officer,  either  (1)  return 
such  property  at  the  Government’s  expense  or 
otherwise  dispose  of  the  property,  or  (11) 
effect  repairs  or  modifications.  Upon  com¬ 
pletion  of  (1)  or  (11)  above,  the  Contracting 
Officer  upon  request  of  the  Contractor  shall 
equitably  adjust  the  estimated  cost,  fixed 
fee,  or  delivery  or  performance  dates,  or  all 
of  them,  and  any  other  contractual  provisions 
affected  by  the  return  or  disposition,  or  the 
repair  or  modification  in  accordance  with  the 
procedures  of  the  “Changes”  clause  of  this 
contract. 

(6)  The  foregoing  provisions  for  adjust¬ 
ment  are  exclusive  and  the  Government  shall 
not  be  liable  to  suit  for  breach  of  contract 
by  reason  of  any  delay  In  delivery  of 
Government-furnished  property  or  delivery 
of  such  property  In  a  condition  not  suitable 
for  Its  Intended  use. 


(c)  Changes  in  Government- furnished 
property.  (1)  By  notice  In  writing,  the  Con¬ 
tracting  Officer  may  (1)  decrease  the  prop¬ 
erty  provided  or  to  be  provided  by  the 
Government  under  this  contract,  or  (11)  sub¬ 
stitute  other  Government-owned  property 
for  property  to  be  provided  by  the  Govern¬ 
ment  or  to  be  acquired  by  the  Contractor  for 
the  Government  under  this  contract.  The 
Contractor  shall  promptly  take  such  action 
as  the  Contracting  Officer  may  direct  with 
respect  to  the  removal  and  shipping  of  prop¬ 
erty  covered  by  such  notice. 

(2)  In  the  event  of  any  decrease  in  or 
substitution  of  property  pursuant  to  sub- 
paragraph  (1)  above,  or  any  withdrawal  of 
authority  to  use  property  provided  under  any 
other  contract  or  lease,  which  property  the 
Government  had  agreed  in  the  Schedule  to 
make  available  for  the  performance  of  this 
contract,  the  Contracting  Officer,  upon  the 
written  reqqest  of  the  Contractor  (or  on  his 
own  Initiative  if  the  substitution  of  prop¬ 
erty  causes  a  decrease  In  the  cost  of  per¬ 
formance),  shall  equitably  adjust  such 
contractual  provisions  as  may  be  affected  by 
the  decrease,  substitution,  or  withdrawal.  In 
accordance  with  the  procedures  provided  for 
in  the  “Chemges”  clause  of  this  contract. 

(d)  Title  to  property.  Title  to  the  Govern¬ 
ment-furnished  property  shall  remain  In  the 
Government.  Title  to  all  property  purchased 
by  the  Contractor,  for  the  cost  of  which  the 
Contractor  is  entitled  to  be  reimbursed  as 
a  direct  Item  of  cost  under  this  contract, 
shall  pass  to  and  vest  In  the  Government 
upon  delivery  of  such  property  by  the  vendor. 
Title  to  other  property,  the  cost  of  which  Is 
reimbursable  to  the  Contractor  under  the 
contract,  shall  pass  to  and  vest  in  the  Gov- 
eriunent  upon  (1)  iasuance  for  use  of  such 
property  In  the  performance  of  this  con¬ 
tract,  or  (U)  commencement  of  processing  or 
use  of  such  property  In  the  performance  of 
this  contract,  or  (111)  reimbursement  of  the 
cost  thereof  by  the  Government,  whichever 
occurs  first.  All  Government-furnished  prop¬ 
erty,  together  with  all  property  acquired  by 
the  Contractor  title  to  which  vests  In  the 
Government  under  .this  i>aragraph.  Is  sub¬ 
ject  to  the  provisions  of  this  clause  and  is 
hereinafter  collectively  referred  to  as  "Gov¬ 
ernment  property.”  Title  to  Government 
property  shall  not  be  affected  by  the  Incor¬ 
poration  or  attachment  thereof  to  any  prop¬ 
erty  not  owned  by  the  Government,  nor  shall 
such  Government  property,  or  any  part 
thereof,  be  or  become  a  fixture  or  lose  Its 
Identity  as  personality  by  reason  of  affixation 
to  any  realty. 

(e)  Use  of  Government  property.  The  Gov¬ 
ernment  property  shall,  unless  otherwise  pro¬ 
vided  herein  or  approved  by  the  Contracting 
Officer,  be  used  only  for  the  performance  of 
this  contract. 

(f )  Maintenance  and  repair  of  Government 
property.  The  Contractor  shall  maintain  and 
administer.  In  accordance  with  sound  In¬ 
dustrial  practice,  a  program  for  the  main¬ 
tenance,  repair,  protection,  and  preservation 
of  Government  property,  while  in  custody  of 
the  Contractor.  In  the  event  that  any  damage 
occurs  to  Government  property  the  risk  of 
which  has  been  assumed  by  the  Government 
under  this  contract,  the  Government  shall 
replace  such  items  or  the  Contractor  shall 
make  such  repair  of  the  property  as  the 
Government  directs;  provided  however,  that 
If  the  Contractor  cannot  effect  such  repair 
within  the  time  required,  the  Contractor  shall 
dispose  of  such  property  In  the  manner 
directed  by  the  Contracting  Officer.  The  con¬ 
tract  price  Includes  no  compensation  to  the 
Contractor  for  the  performance  of  any  re¬ 
pair  or  replacement  for  which  the  Govern¬ 
ment  Is  responsible,  and  an  equitable  ad¬ 
justment  will  be  made  In  any  contractual 
provisions  affected  by  such  repair  or  replace¬ 
ment  of  Government  property  made  at  the 
direction  of  the  Government,  In  accordance 
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with  the  procedures  provided  for  In  the 
“Changes”  clause  of  this  contract.  Where  re¬ 
placement  parts  are  provided  at  the  expense 
of  the  Government,  the  parts  which  are  dis¬ 
placed  remain  the  property  of  the  Govern¬ 
ment.  Any  repair  or  replacement  for  which 
the  Contractor  is  responsible  under  the  pro¬ 
visions  of  this  contract  shall  be  accomplished 
by  the  Contractor  at  his  own  expense. 

(g)  Risk  of  loss,  damage.  (1)  The  Con¬ 
tractor  shall  not  be  liable  for  any  loss  of 
or  damage  to  the  Government  property,  or 
for  expenses  Incidental  to  such  loss  or  dam¬ 
age,  except  that  the  Contractor  shall  be 
responsible  for  any  such  loss  or  damage  (In¬ 
cluding  expenses  incidental  thereto) : 

(I)  Which  results  from  willful  misconduct 
or  lack  of  good  faith  on  the  part  of  any  one 
of  the  Contractor's  directors  or  officers  or  on 
the  part  of  any  of  his  managers,  superintend¬ 
ents,  or  other  equivalent  representatives,  who 
has  supervision  or  direction  of: 

(A)  All  or  substantially  all  of  the  Con¬ 
tractor’s  business;  or 

(B)  All  or  substantially  all  of  the  Con¬ 
tractor’s  operations  at  any  one  plant  or  sep¬ 
arate  location.  In  which  this  contract  Is  being 
performed:  or 

(C)  A  separate  and  complete  major  Indus¬ 
trial  operation  In  connection  with  the  per¬ 
formance  of  this  contract: 

(II)  Which  results  from  a  failure  on  the 
part  of  the  Contractor,  due  to  the  willful 
misconduct  or  lack  of  good  faith  on  the  part 
of  any  of  his  directors,  officers,  or  other  rep¬ 
resentatives  mentioned  In  subparagraph  (1) 
above — 

(A)  To  maintain  and  administer.  In  ac¬ 
cordance  with  sound  Industrial  practice,  the 
program  for  maintenance,  repair,  protection 
and  preservation  of  Government  property  as 
required  by  paragraph  (f )  hereof,  or 

(B)  To  establish,  maintain  and  admin¬ 
ister,  In  accordance  with  (a)  above,  a  system 
for  control  of  Government  property; 

(ill)  For  which  the  Contractor  Is  otherwise 
responsible  under  the  express  terms  of  the 
clause  or  clauses  designated  In  the  Schedule; 

(Iv)  Which  results  from  a  risk  expressly 
required  to  be  Instirert  under  this  contract, 
but  only  to  the  extent  of  the  Insurance  so 
required  to  be  procured  and  maintained,  or 
to  the-extent  of  Insurance  aetually  procured 
and  maintained,  whlehever  Is  ereater;  or 

(v)  Which  results  from  a  risk  which  Is  In 
fact  covered  by  Insurance  or  for  which  the 
Contractor  Is  otherA^iae  reimbursed,  but  only 
to  the  extent  of  such  Insurance  or 
reimbursement. 

Any  failure  of  the  Contractor  to  act,  as  pro¬ 
vided  In  subparagraph  (11)  above,  shall  be 
conclusively  presumed  to  be  a  failure  result¬ 
ing  from  willful  misconduct,  or  lack  of  good 
faith  on  the  part  of  such  directors,  officers,  or 
other  representatives  mentioned  In  subpara¬ 
graph  (1)  above.  If  the  Contractor  Is  notified 
by  the  Contracting  Officer  by  registered  or 
certified  mall  addressed  to  one  of  such  direc¬ 
tors,  officers,  or  other  representatives,  of  the 
Government’s  disapproval,  withdrawal  of  ap¬ 
proval,  or  nonacceptance  of  the  Contractor’s 
program  or  system  In  such  event  It  shall  be 
presumed  that  any  loss  or  damage  to  Govern¬ 
ment  property  resulted  from  such  failure.  The 
Contractor  shall  be  liable  for  such  loss  or 
damage  unless  he  can  establish  by  clear  and 
convincing  evidence  that  such  loss  or  damage 
did  not  result  from  his  failure  to  maintain  an 
approved  program  or  system,  or  occurred 
during  such  time  as  an  approved  program  or 
system  for  control  of  Government  property 
was  maintained.  If  more  than  one  of  the 
above  exceptions  shall  be  applicable  In  any 
case,  the  Contractor’s  liability  under  any  one 
exception  shall  not  be  limited  by  any  other 
exception.  If  the  Contractor  transfers  Gov¬ 
ernment  property  to  the  possession  and  con¬ 
trol  of  a  subcontractor,  the  transfer  shall  not 


affect  the  liability  of  the  Contractor  for  loss 
or  destruction  of  or  damage  to»tbe  prc^rty 
as  set  forth  above.  However,  the  Contractor 
shall  require  the  subc<mtractor  to  assume  the 
risk  of,  and  be  responsible  for,  any  loss  or 
destruction  of  or  damage  to  the  property 
while  In  the  latter’s  p>o6session  or  control, 
except  to  the  extent  that  the  subcontract, 
with  the  prior  approval  of  the  Contracting 
Officer,  provides  for  the  relief  of  the  sub¬ 
contractor  from  such  liability.  In  the  absence 
of  such  approval,  the  subcontract  shall  con¬ 
tain  appropriate  provisions  requiring  the  re¬ 
turn  of  all  Government  property  in  as  good 
condition  as  when  received,  except  for  rea¬ 
sonable  wear  and  tear  or  for  the  utilization 
of  the  property  in  accordance  with  the  pro¬ 
visions  of  the  prime  contract. 

'(2)  The  Contractor  shall  not  be  reim¬ 
bursed  for,  and  shall  not  include  as  an  item 
of  overhead,  the  cost  of  Insurance,  or  any 
provision  for  a  reserve,  covering  the  risk  of 
loss  of  or  damage  to  the  Government  prop¬ 
erty,  except  to  the  extent  that  the  Govern¬ 
ment  may  have  required  the  Contractor  to 
carry  such  Insurance  under  any  other  pro¬ 
visions  of  this  contract. 

(3 )  Upon  the  happening  of  loss  or  destruc¬ 
tion  of  or  damage  to  the  Goyemment  prop¬ 
erty,  the  Contractor  shall  rtotlfy  the  Con¬ 
tracting  Officer  thereof,  and ’shall  communi¬ 
cate  with  the  Loss  and  Salvage  Organization, 
If  any,  now  or  hereafter  designated  by  the 
Contracting  Officer,  and  with  the  assistance 
of  the  Loss  and  Salvage  Organization  so 
designated  (unless  the  Contracting  Officer 
has  designated  that  no  such  organization  be 
employed ) ,  shall  tfike  all  rea.sonable  steps  to 
protect  the  Government  prc^rty  from  fur¬ 
ther  damage,  separate  the  damaged  and  un¬ 
damaged  Government  property,  put  all  the 
Government  property  in  the  best  possible 
order,  and  furnish  to  the  Contracting  Officer 
a  statement  of — 

(I)  The  lost,  destroyed  and  damaged  Gov¬ 
ernment  property; 

(II)  The  time  and  origin  of  the  loss,  de¬ 
struction  or  damage; 

(III)  All  known  Interests  In  commingled 
property  of  which  the  Government  property 
Is  a  p)art;  and 

(Iv)  The  Insurance,  If  any,  covering  any 
part  of  or  Interest  In  such  commingled 
property. 

The  Contractor  shall  make  repairs  and  ren¬ 
ovations  of  the  damaged  Government  prop¬ 
erty  or  take  such  other  action,  as  the  Con¬ 
tracting  Officer  directs. 

(4)  In  the  event  the  Contractor  is  In¬ 
demnified,  reimbursed,  or  otherwise  com¬ 
pensated  for  any  loss  or  destruction  of  or 
damage  to  the  Government  property,  he 
shall  use  the  proceeds  to  repair,  renovate  or 
replace  the  Government  property  Involved, 
or  shall  credit  such  proceeds  against  the 
cost  of  the  work  covered  by  the  contract,  or 
shall  otherwise  reimburse  the  Government, 
as  directed  by  the  Contracting  Officer.  The 
Contractor  shall  do  nothing  to  prejudice  the 
Government’s  right  to  recover  against  third 
parties  for  any  such  loss,  destruction,  or 
damage  and,  upon  the  request  of  the  Con¬ 
tracting  Officer,  shall,  at  the  Government’s 
expense,  furnish  to  the  Government,  all 
reasonable  assistance  and  cooperation  (in¬ 
cluding  the  prosecution  of  suit  and  the  ex¬ 
ecution  of  Instruments  of  assignment  In 
favor  of  the  Government)  In  obtaining  re¬ 
covery.  In  addition,  where  the  subcontractor 
has  not  been  relieved  from  Uabllity  for  any 
loss  or  destruction  of  or  damage  to  Govern¬ 
ment  property,  the  Contractor  shall  enforce 
the  liability  of  the  subcontractor  for  such 
loss  or  destruction  of  or  damage  to  the  Gov- 
eriunent  property  for  the  benefit  of  the 
Government. 

(5)  Except  to  the  extent  that  the  Con¬ 
tractor  is  relieved  of  liability  for  the  loss. 


destruction,  or  damage  to  the  property,  the 
property  shall  be  returned  to  the  Govern¬ 
ment  or  otherwise  disposed  of  as  directed  by 
the  Government,  in  as  good  condition  as 
when  received,  less  ordinary  wear  and 
deterioration. 

(h)  Access.  The  Government,  and  any  per¬ 
sons  designated  by  It,  shall  at  all  reasonable 
times  have  access  to  the  premises  wherein 
any  Government  property  Is  located,  for  the 
purpose  of  Inspecting  the  Government  prop¬ 
erty,  or  Inventorying  the  same,  or  removing 
any  part  or  all  of  the  same,  or  for  deter¬ 
mining  complaints  with  terms  of  the 
contract. 

(1)  Final  accounting  and  disposition  of 
Government  property.  Upon  the  completion 
of  this  contract,  or  at  such  earlier  dates 
as  may  be  fixed  by  the  Contracting  Officer, 
the  Contractor  shall  submit.  In  a  form  ac¬ 
ceptable  to  the  Contracting  Officer,  Inven¬ 
tory  schedules  covering  all  Items  of  Govern¬ 
ment  property  not  justifiably  consumed  In 
the  performance  of  this  contract  (Including 
any  resulting  scrap )  or .  not  theretofore  de¬ 
livered  to  the  Government  and  shall  prepare 
for  shipment,  deliver  f.o.b.  origin  (unless 
otherwise  provided  In  the  contract)  or  dis¬ 
pose  of  the  Government  property,  as  may  be 
directed  or  authorized  by  the  Contracting 
Officer.  The  net  proceeds  of  any  such  dls-, 
posal  shall  be  credited  to  the  cost  of  the 
work  covered  by  the  contract  or  shall  be  paid 
in  such  other  manner  as  the  Contracting 
Officer  may  direct. 

(j)  Notification.  The  Contractor  shall 
notify  the  Contracting  Officer  as  soon  as 
Government  property  Is  no  longer  required 
for  performance  of  the  contract.  All  shln- 
ments  of  Government-furnished  property 
not  delivered  as  an  Item  of  the  contract,  and 
residual  contractor-acquired  property,  shall 
be  effected  only  upon  receipt  of  shipping  In¬ 
structions  signed  by  the  Contracting  Officer, 
or  his  duly  authorized  representative. 

(k)  Restoration  of  Contractor’s  premises 
and  abandonment.  Unless  otherwise  pro¬ 
vided  herein,  the  Goveri  ment: 

(l)  May  abandon  any  Government  prop¬ 
erty  in  place,  and  thereupon  all  obligations 
of  the  Government  regarding  such  aban¬ 
doned  property  shall  cease; 

(II)  Shall  not  be  under  any  duty  or  obli¬ 
gation  to  restore  or  rehabilitate,  or  to  pay 
the  costs  of  the  oration  or  rehabilitation 
of,  the  Contrac  s  plant  or  any  portion 
thereof  which  Is  affected  by  the  abandon¬ 
ment  or  removal  of  any  Government  prop¬ 
erty. 

(III)  Shall  be  Indemnified  against  all  suits 
or  claims  arising  out  of  the  Government’s 
failure  to  restore  or  rehabilitate  the  Con¬ 
tractor’s  property  or  the  property  of  sub¬ 
contractors.  except  for  such  diunage  as  may 
be  occasioned  by  the  negligence  of  the  Gov¬ 
ernment,  Its  agents,  its  employees,  or  In¬ 
dependent  contractors. 

(1)  Communications.  All  communications 
issued  pursuant  to  this  clause  shall  be  in 
writing. 

(Note:  If  this  contract  Is  with  other  than 
United  States  firms  or  individuals  the  term 
•’Government”,  or  “Government-furnished”, 
wherever  It  appears  In  the  text.  Is  defined 
as  “United  States  Government”.) 

§  1 2— 7..‘}002— 1 7  Filing  of  patent  appli¬ 
cations. 

In  accordance  with  DOTPR  12-9.6109. 
insert  the  clause  set  forth  therein. 

§  12— 7. .'>002— 18  Patent  rights. 

When  experimental,  developmental, 
or  research  work  may  be  performed  un¬ 
der  the  contract,  insert  the  appropriate 
patent  rights  clause  set  forth  in  DOTPR 
subpart  12-9.61. 
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§  12-7.5002-19  Rights  in  data. 

§  12—7.5002—20  Background  patents 
(license). 

In  accordance  with  DOTPR  12-9.6301- 
1,  insert  the  clause  set  forth  in  DOTPR 
12-9.6302  or  12-9.6303. 

Insert  the  clause  set  forth  in  DOTPR 
12-9.6105-1  in  accordance  with  the  in¬ 
structions  contained  in  DOTPR  12- 
9.6105. 

§  12—7.5002—21  Reporting  and  refund 
of  royalties. 

In  accordance  with  DOTPR  12-9.6111 
and  12-9.6112,  insert  the  clause  or 
clauses  set  forth  therein. 

Subpart  12—7.51 — Clauses  for  Fixed- 

Price  Research  and  Development 

Contracts 

§  12-7.5100  Scope. 

This  subpart  sets  forth  uniform  con¬ 
tract  clauses  for  use  in  fixed-price  re¬ 
search  and  development  cwitract.  The 
clauses  are  also  appropriate  for  use  in 
fixed-price  wntracts  for  studies,  tests, 
and  reports. 

§  12—7.5101  Required  clauc^.s. 

The  following  clauses  shall  be  inserted 
in  all  fixed-price  research  and  develop¬ 
ment  contracts. 

§  12—7.5101—1  Definitions. 

Insert  the  clause  set  forth  in  FPR 
1-7.101-1. 

§  12-7.5101-2  Changes. 

Chances 

The  Contracting  Officer  may  at  any  time, 
by  written  order,  and  without  notice  to  the 
sureties.  If  any,  make  changes,  within  the 
general  scope  of  this  contract.  In  any  one  or 
more  of  the  following:  (1)  Drawings,  designs, 
or  specifications;  (11)  method  of  shipment 
or  packing;  and  (111)  place  of  Inspection, 
delivery,  or  acceptance.  If  any  such  change 
causes  cm  Increase  or  decrease  In  the  cost 
of,  or  the  time  required  for  performance  of, 
this  contract,  or  otherwise  affects  any  other 
provisions  of  this  contract,  whether  changed 
or  not  changed  by  any  such  order,  an  equit¬ 
able  adjustment  shall  be  made  (1)  In  the 
contract  price  or  time  of  performance,  or 
both,  and  (11)  In  such  other  provisions  of 
the  contract  as  may  be  so  affected,  and  the 
contract  shall  be  modified  In  writing  ac¬ 
cordingly.  Any  claim  by  the  Contractor  for 
adjustment  under  this  clause  must  be  as¬ 
serted  within  thirty  (30)  days  from  the  date 
of  receipt  by  the  Contractor  of  the  notifica¬ 
tion  of  change;  provided,  however,  without 
prejudicing  the  right  to  reject  any  claim 
asserted  after  this  time,  that  the  Contract¬ 
ing  Officer,  If  he  decides  that  the  facts 
jutlfy  such  action,  may  receive  and  act  upon 
any  such  claim  asserted  at  any  time  prior 
to  final  payment  under  this  contract.  Failure 
to  agree  to  any  adjustment  shall  be  a  dis¬ 
pute  concerning  a  question  of  fact  within 
the  meaning  of  the  clause  of  this  contract 
entitled  “Disputes”.  However,  nothing  In 
this  clause  shall  excuse  the  Contractor  from 
proceeding  with  the  contract  as  changed. 

§  12—7.5101—3  Payments. 

Paybients 

The  Contractor  shall  be  paid,  upon  sub¬ 
mission  of  proper  invoices  or  vouchers,  the 
prices  stipulated  herein  for  work  delivered 
or  rendered  and  accepted,  less  deductions.  If 


any,  as  herein  provided.  Unless  otherwise 
specified,  pagment  will  be  made  upon  ac¬ 
ceptance  of  any  portion  of  the  work  delivered 
or  rendered  for  which  a  price  Is  separately 
stated  In  the  contract. 

§12—7.5101—4  Standards  of  work. 

Standards  op  Work 

The  Contractor  agrees  that  the  perform¬ 
ance  of  work  and  services  pui^uant  to  the 
requirements  of  this  contract  shall  conform 
to  high  professional  standards. 

§  12—7.5101—5  Inspection. 

(a)  The  following  clause  shall  be  used 
where  the  primary  contract  objective  is 
delivery  of  end  items  other  than  designs, 
drawings,  or  reports,  except  where  the 
contracting  oflacer  determines  that  the 
use  of  such  clause  is  impracticable. 
Where  this  clause  is  not  used,  the  clause 
in  paragraph  (b)  of  this  section  shall 
be  used. 

Inspection 

(a)  All  work  under  this  contract  shall  be 
subject  to  Inspection  and  test  by  the  Gov¬ 
ernment,  to  the  extent  practicable,  at  all 
times  (Including  the  period  of  performance) 
and  places,  and  In  any  event  prior  to  accept¬ 
ance.  The  Government  through  any  author¬ 
ized  representative  may  Inspect  the  premises 
of  the  Contractor  or  any  subcontractor  en¬ 
gaged  In  the  performance  of  this  contract. 

(b)  The  Government  may  reject  any  work 
that  is  defective  or  otherwise  not  In  con¬ 
formity  with  the  requirements  of  this  con¬ 
tract.  If  the  Contractor  falls  or  is  unable  to 
correct  or  to  rsplace  such  work,  the  Con¬ 
tracting  Officer  may  accept  such  work  at  a 
reduction  in  price  which  Is  equitable  under 
the  circumstances.  Failure  to  agree  on  the 
reduction  in  price  shall  be  a  dispute  concern¬ 
ing  a  question  of  fact  within  the  meaning 
of  the  clause  of  this  contract  entitled 
“Disputes”. 

(c)  If  any  Inspection  or  test  is  made  by  the 
Government  on  the  premises  of  the  Con¬ 
tractor  or  a  subcontractor,  the  Contractor 
shall  provide,  without  additional  charge,  all 
reasonable  facilities  and  assistance  for  the 
safety  and  convenience  of  the  Government 
Inspectors  In  the  performance  of  their  duties. 
If  the  Government  inspection  or  test  is  made 
at  a  point  other  than  the  premises  of  the 
Contractor  or  subcontractor,  it  shall  be  at  the 
expense  of  the  Government.  All  Inspections 
and  tests  by  the  Government  shall  be  per¬ 
formed  In  such  a  manner  as  not  unduly  to 
delay  the  work.  Final  Inspection  and  accept¬ 
ance  or  rejection  of  the  work  shall  be  made 
as  promptly  as  practicable  after  delivery  ex¬ 
cept  as  otherwise  provided  in  this  contract; 
but  failure  to  Inspect  and  accept,  or  reject 
the  work  shall  neither  relieve  the  Contractor 
from  responsibility  for  such  of  the  work  as  is 
not  In  accordance  with  the  contract  require¬ 
ments  nor  impose  liability  on  the  Govern¬ 
ment  therefor. 

(d)  The  inspection  and  test  by  the  Gov¬ 
ernment  of  any  work  shall  not  relieve  the 
Contractor  from  any  responsibility  regarding 
defects  or  other  failures  to  meet  the  contract 
requirements  which  may  be  discovered  prior 
to  acceptance.  Except  as  otherwise  provided 
In  this  contract,  'acceptance  shall  be  con¬ 
clusive  except  as  regards  latent  defects, 
fraud,  or  such  gross  mistakes  as  amount  to 
fraud. 

(e)  The  Contractor  shall  provide  and 
maintain  an  inspection  system  acceptable 
to  the  Government  covering  the  work  here¬ 
under.  Records  of  all  Inspection  work  by  the 
Contractor  shall  be  kept  complete  and  avail¬ 
able  to  the  Government  during  the  perform¬ 
ance  of  this  contract  and  for  such  longer 
periods  as  may  be  specified  elsewhere  in  this 
contract. 


(b)  The  following  clause  shall  be 
used  where  the  clause  in  paragraph  (a) 
of  this  section  is  not  used. 

Inspection 

The  Government,  through  any  authorized 
representatives,  has  the  right,  at  all  reason¬ 
able  times,  to  Inspect,  or  otherwise  evaluate 
the  work  performed  or  being  performed 
hereunder  and  the  premises  In  which  It  Is 
being  performed.  If  any  Inspection,  or  evalu¬ 
ation  is  made  by  the  Government  on  the 
premises  of  the  Contractor  or  a  subcontrac¬ 
tor,  the  Contractor  shall  provide  and  shall 
require  his  subcontractors  to  provide  all 
reasonable  faculties  and  assistance  for  the 
safety  and  convenience  of  the  Government 
representatives  In  the  performance  of  their 
duties.  All  Inspections  and  evaluations  shall 
be  performed  In  such  a  manner  as  will  not 
unduly  delay  the  work. 

§  12—7.5101—6  Assignment  of  claims. 

Insert  the  clause  set  forth  in  FPR 
1-30.703  under  the  conditions  contained 
therein. 

§  12—7.5101—7  Examination  of  rei'ords 
by  Comptroller  General. 

Insert  the  clause  set  forth  in  FPR 
1-7.101-10. 

§  12—7.5101—8  Federal,  State,  and  local 

taxes. 

In  accordance  with  FPR  1-11.401,  in¬ 
sert  the  appropriate  clause  set  forth 
therein. 

§  12—7.5101—9  Utilization  of  small  busi¬ 
ness  concerns. 

In  accordance  with  FPR  1-1.710-3 
(a)  and  (b>,  insert  one  or  both  of  the 
clauses. 

§  12-7.5101-10  Default. 

In  accordance  with  FPR  1-8.700-2 (b) 
(3),  insert  the  clause  set  forth  in  FPR 
1-8.710. 

§  12—7.5101—11  Termination  for  con- 
venience  of  the  Government. 

Insert  the  clause  set  forth  in  FPR  1- 
8.701  or  FPR  1-8.704-1,  as  appropriate. 

§  12-7.5101-12  Disputes. 

Insert  the  clause  set  forth  in  FPR  1- 

7.101- 12. 

§12—7.5101—13  Convict  labor. 

In  accordance  with  FPR  1-12.202,  in¬ 
sert  the  clause  in  FPR  1-12.203. 

§  12—7.5101—14  Walsh-Healey  Public 
Contracts  Act. 

In  accordance  with  FPR  1-12.602,  in¬ 
sert  the  clause  set  forth  in  FPR  1- 
12.605. 

§  12—7.5101—15  Contract  Work  Hours 
Standards  Act — overtime  compensa- 
lion. 

In  accordance  with  FPR  1-12.302,  in¬ 
sert  the  clause  set  forth  in  FPR  1-12303. 

§12—7.5101—16  Equal  opportunity. 

In  accordance  with  FPR  1-12.803-1, 
insert  the  clause  set  forth  in  FPR  1- 
12.803-2. 

§  12—7.5101—17  Officials  not  to  benefit. 

Insert  the  clause  set  forth  in  FPR  1- 

7.101- 19. 
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§  12-7.5101—18  Covenant  against  con¬ 
tingent  fees. 

In  accordance  with  PPR  1-1.501,  in¬ 
sert  the  clause  set  forth  in  FPR  1-1.503. 

§  12-7.5101—19  Gratuities. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-1. 

§  12—7.5101—20  Authorization  and  con¬ 
sent. 

Insert  the  clause  set  forth  in  DOTPR 
12-9.6106-2. 

§  12—7.5101—21  Notice  and  assistance 
regarding  {talent  and  copyright  in¬ 
fringement. 

In  accordance  with  DOTPR  12-9.6108 
insert  the  clause  set  forth  in  FPR 
1-7.101-13. 

§  12-7.5101-22  Withholding  payment 
for  nondelivery  of  data. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-8. 

§  12-7.5101-23  Utilization  of  concerns 

in  labor  surplus  areas. 

In  accordance  with  FPR  1-1.805,  insert 
one  or  both  of  the  clauses  set  forth  in 
PPR  1-1.805-3. 

§  12—7.5101—24  Dissemination  of  con¬ 
tract  information. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-11. 

§  12—7.5101—25  Priorities,  allocations, 
and  allotments. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-3, 

§12—7.5101—26  Notice  of  delays. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-9. 

§  12—7.5101—27  New  material. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-2. 

§  12—7.5101—28  Interpretation  or  modi¬ 
fication. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-4. 

§  12—7.5101—29  *Pateiil  rights. 

Insert  the  appropriate  clause  in 
DOTPR  subpart  12-9.61  in  accordance 
Mith  the  instructions  contained  therein. 

§12—7.5101—30  Rights  in  data. 

In  accordance  with  DOTPR  12-9.6301- 
1,  insert  the  clause  set  forth  in  DOTPR 
12-9.6302  or  12-9.6303. 

§12—7.5102  Clauses  to  be  used  when  ap. 
plicablc. 

The  following  clauses  shall  be  included 
in  the  contract  when  their  use  is  appro¬ 
priate. 

§12—7.5102—1  Buy  American  Act. 

Insert  the  clause  set  forth  in  FPR  l- 
6.104-5  in  accordance  with  the  instruc¬ 
tions  for  its  use. 

§  12—7.5102—2  Government  •  furnished 
property. 

Insert  the  clause  set  fortti  in  DOTPR 
12-7.151-2  in  accordance  with  the  In¬ 
structions  for  its  use. 


§  12—7.5102—3  Price  reduction  for  dev 
feetive  cost  or  pricing  data. 

Insert  the  clause  set  forth  in  FPR  1- 

3.814- 1  (a)  in  accordance  with  the  in¬ 
structions  for  its  use. 

§  12—7.5102—4  Required  source  for 
jewel  bearings. 

In  accordance  with  PPR  1-1.319,  insert 
the  clause  contained  therein. 

§  12—7.5102—5  Competition  in  subcon¬ 
tracting. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.5002-12  in  accordance  with  the  in¬ 
structions  for  its  use. 

§12—7.5102—6  Audit  and  records. 

Insert  the  clause  set  forth  in  FPR  1- 

3.814- 2(a)  in  accordance  with  the  in¬ 
structions  for  its  use. 

§  12—7.5102—7  Subcontractor  cost  and 
pricing  data. 

Where  the  clause  in  PPR  1-3.814-1  (a) 
is  included  in  the  contract,  the  clause  in 
PPR  1-3.814-3 (a)  also  shall  be  included. 

§  12—7.5102—8  Value  engineering. 

A  value  engineering  incentive  clause 
shall  be  included  in  the  contract  in  ac¬ 
cordance  with  the  instructions  for  its 
use  in  DOTPR  12-1.5202-2. 

§  12—7.5102—9  Aluminum. 

In  accordance  with  FPR  1-5.1001-1,  in¬ 
sert  the  clause  set  forth  in  FPR  1- 
5.1001-2. 

§  12-7.5102-10  Military  security  re¬ 
quirements. 

Insert  the  Military  Seevuity  Require¬ 
ments  clause  in  ASPR  7-104.12  in  accord¬ 
ance  with  the  instructions  for  its  use  in 
DOTPR  12-1.351. 

§  1 2-7.51 02— 1 1  Slop  work  orders. 

In  accordance  with  DOTPR  12-7.151-8, 
insert  the  clause  set  forth  therein. 

§  12—7.5102—12  Renegotiation. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.151-12  in  accordance  with  the  in¬ 
structions  contained  therein. 

§  12—7.5102—13  Background  patents 
(license). 

Insert  the  clause  set  forth  in  DOTPR 
12-9.6105-1  in  accordance  with  the 
instructions  contained  in  DOTPR  12- 
9.6105. 

§  12—7.5102—14  Filing  of  patent  appli¬ 
cations. 

In  accordance  with  DOTPR  12-9.6109, 
insert  the  clause  set  forth  therein. 

§  12—7.5102—15  Rcftorting  and  refund 
of  royalties. 

In  accordance  with  DOTPR  12-9.6111 
and  12-9.6112,  insert  the  clause  or 
clauses  set  forth  therein. 

§  12—7.5102—16  Recovery  of  develop¬ 
mental  costs. 

Insert  the  clause  set  forth  in  DOTPR 
12-9.6202  in  accordance  with  the  instruc- 
tions  contained  therein. 


§12—7.5102—17  Progress  payments. 

When  progress  payments  aro  to  be 
made  in  accordance  with  PTR  'subpart 
1-30.5,  insert  the  appropriate  clause  set 
forth  in  FPR  1-30.510  under  the  condi¬ 
tions  described. 

Subpart  12—7.52 — Clauses  for  Cost- 

Reimbursement  Type  Research  and 

Development  Contracts 

§  12-7.5200  Scope. 

This  subpart  sets  forth  imiform  con¬ 
tract  clauses  for  use  in  cost-reimburse¬ 
ment  type  research  and  development 
contracts. 

§  12—7.5201  Required  clauses. 

The  following  clauses  shall  be  Inserted 
in  all  cost-reimbursement  type  research 
and  development  contracts. 

§  12—7.5201—1  Definitions. 

Insert  the  clause  set  forth  in  PPR 
1-7.101-1. 

§  12-7.5201-2  Changes. 

Changes 

.  (a)  The  Contracting  Officer  may  at  any 

time,  by  a  written  order,  and  without  notice 
to  the  sureties.  If  any,  make  changes,  within 
the  general  scope  of  this  contract.  In  any  one 
or  more  of  the  following: 

(I)  Drawings,  designs,  or  iqjecificatlons; 

(II)  Method  at  shipment  or  packing;  and 

(III)  Place  of  inspection,  delivery,  cr 
acceptance. 

(b)  If  any  such  change  causes  an  increase 
or  decrease  In  the  estimated  cost  of,  or  the 
time  required  for  the  performance  of  any 
part  of  the  work  imder  this  contract,  whether 
changed  or  not  changed  by  any  such  order, 
or  otherwise  affects  any  other  provision  of 
this  contract,  an  equitable  adjustment  shall 
be  made: 

(I)  In  the  estimated  cost  or  delivery 
schedule,  or  both; 

(II)  In  the  amount  of  any  fixea  fee  to  be 
paid  to  the  Contractor; 

(lU)  In  such  other  provisions  of  the  con¬ 
tract  as  may  be  affected,  and  the  contract 
shall  be  modified  In  writing  accordingly. 

Any  claim  by  the  Contractor  for  adjustment 
under  this  clause  must  be  asserted  within 
thirty  (30)  days  from  the  date  of  receipt  by 
the  Contractor  of  the  notification  of  change; 
provided  that,  without  prejudicing  the  right 
to  reject  any  claim  asserted  after  this  time. 
If  the  Contracting  Officer  decides  that  the 
facts  Justify  such  action,  may  receive  and 
act  upon  any  si’ch  claim  asserted  at  any  time 
prior  to  final  payment  under  this  contract. 
Failure  to  agree  to  any  adjustment  shall  be  a 
dispute  concerning  a  question  of  fact  within 
the  meaning  of  the  clause  of  this  contract 
entitled  “Disputes.”  However,  except  as  pro¬ 
vided  In  paragraph  (c)  below,  nothing  In  this 
clause  shall  excuse  the  Contractor  from  pro¬ 
ceeding  with  the  contract  as  changed. 

(c)  Notwithstanding  the  provisions  of 
praragraphs  (a)  and  (b)  above,  the  estimated 
cost  of  this  contract  and.  If  this  contract  Is 
Incrementally  funded,  the  funds  allotted  for 
the  performance  thereof,  shall  not  be  In- 
cireased  or  deemed  to  be  Increased  except  by 
specific  written  modification  of  the  contract 
Indicating  the  new  contract  estimated  cost 
and.  If  this  contract  Is  Incrementally  funded, 
the  new  amount  allotted  to  the  contract. 
Until  such  modification  is  made,  the  Con¬ 
tractor  shall  not  be  obligated  to  continue 
I>erformanoe  or  Incur  costs  beyond  the  |}Olnt 
established  In  the  clause  of  this  contract  en¬ 
titled  “limitation  of  Cost”  or  “limitation 
of  Funds.” 
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In  the  foregoing  clause,  the  period  of 
“thirty  (30)  days”  within  which  any 
claim  for  adjustment  must  be  asserted 
may  be  varied  in  accordance  with  Ad¬ 
ministration  procedures. 

§  12—7.5201—3  Limitation  of  cost  or 
funds. 

The  following  clause  shall  be  used  in 
fully  funded  cost-reimbursement  type 
research  and  development  contracts 
w^hich  do  not  provide  for  cost-sharing. 
The  words  “exclusive  of  any  fee”,  occur¬ 
ring  twice  in  paragraph  (a)  of  the  clause, 
may  be  delet^  in  any  contract  not  pro¬ 
viding  for  the  payment  of  a  fee. 

Limitation  of  Cost 

(a)  It  is  estimated  that  the  total  cost  to 
the  Government  for  the  performance  of  this 
contract,  exclusive  of  any  fee,  will  not  exceed 
the  estimated  cost  set  forth  in  the  Schedule, 
and  the  Contractor  agrees  to  use  his  best 
efforts  to  perform  the  work  specified  in  the 
Schedule  and  all  obligations  under  this  con¬ 
tract  within  such  estimated  cost.  If,  at  any 
time,  the  Contractor  has  reason  to  believe 
that  the  cost  which  he  expects  to  incur  in 
the  performance  of  this  contract  in  the  next 
succeading  sixty  (60)  days,  when  added  to  all 
costs  previously  incurred,  will  exceed  sev¬ 
enty-five  percent  (75%)  of  the  estimated 
cost  set  forth  in  the  Schedule,  or  if,  at  any 
time,  the  Contractor  has  reason  to  believe 
that  the  total  cost  to  the  Government  for  the 
performance  of  this  contract,  exclusive  of  any 
fee,  will  be  greater  or  substantially  less  than 
the  then  estimated  cost  hereof,  the  Contrac¬ 
tor  shall  notify  the  Contracting  Officer  in 
writing  to  that  effect,  giving  the  revised  es¬ 
timate  of  such  total  cost  for  the  performance 
of  this  contract. 

(b)  Except  as  required  by  other  provisions 
of  this  contract  specifically  citing  and  stated 
to  be  an  exception  from  this  clause,  the  Gov¬ 
ernment  shall  not  be  obligated  to  reimburse 
the  Contractor  for  costs  Incurred  in  excess  of 
the  estimated  cost  set  forth  in  the  Schedule, 
and  the  Contractor  shall  not  be  obligated  to 
continue  performance  under  the  contract 
(Including  actions  under  the  Termination 
clause)  or  otherwise  to  incur  costs  in  excess 
of  the  estimated  cost  set  forth  in  the  Sched¬ 
ule,  unless  and  until  the  Contracting  Officer 
shall  have  notified  the  Contractor  in  writing 
that  such  estimated  cost  has  been  increased 
and  shall  have  specified  in  such  notice  a  re¬ 
vised  estimated  cost  which  shall  thereupon 
constitute  the  estimated  cost  of  per¬ 
formance  of  this  contract.  No  notice,  com¬ 
munication  or  representation  in  any  other 
form  or  from  any  person  other  than  the  Con¬ 
tracting  Officer  shall  affect  the  estimated  cost 
of  this  contract.  In  the  absence  of  the  speci¬ 
fied  notice,  the  Government  shall  not  be  ob¬ 
ligated  to  reimburse  the  Contractor  for  any 
costs  in  excess  of  the  estimated  cost  set  forth 
in  the  Schedule,  whether  those  excess  costs 
were  incurred  during  the  course  of  the  con¬ 
tract  or  as  a  result  of  termination.  When  and 
to  the  extent  that  the  estimated  cost  set 
forth  in  the  Schedule  has  been  increased,  any 
costs  Incurred  by  the  Contractor  in  excess  of 
the  estimated  cost  prior  to  such  increase 
shall  be  allowable  to  the  same  extent  as  If 
such  costs  had  been  incurred  after  the  in¬ 
crease;  unless  the  Contracting  Officer  issues 
a  termination  or  other  notice  and  directs  that 
the  Increase  is  solely  for  the  purpose  of  cover¬ 
ing  termination  or  other  specified  expenses. 

(c)  Change  orders  issued  pursuant  to  the 
Changes  clause  of  this  contract  shall  not  be 
considered  an  authorization  to  the  Contrac¬ 
tor  to  exceed  the  estimated  cost  set  forth  In 
the  Schedule  in  the  absence  of  a  statement 
in  the  change  order,  or  other  contract  modi¬ 
fication,  increasing  the  estimated  cost. 


RULES  AND  REGULATIONS 

(d)  In  the  event  this  contract  Is  termi¬ 
nated  cm:  the  estimated  cost  not  Increased  the 
Government  and  the  Contractor  shall  nego¬ 
tiate  an  equitable  distribution  of  all  property 
produced  or  purchased  under  the  contract 
based  upon  the  share  of  costs  incurred  by 
each. 

(b)  The  following  clause  shall  be  used 
In  fully  funded  cost-reimbursement  type 
research  and  development  contracts 
which  provide  for  cost-sharing.  The  con¬ 
tract  schedule  shall  include  a  cost-shar¬ 
ing  formula  agreed  upon  by  the  parties 
prior  to  execution  of  the  contract.  This 
formula  shall  provide  the  ratio  of  cost¬ 
sharing  with  regard  to  both  the  originally 
established  total  estimated  cost  and  any 
increase  thereto,  pursuant  to  (b)  of  the 
clause. 

Limitation  of  Cost  (Cost-Sharing) 

(a)  It  Is  estimated  that  the  cost  to  the 
Government  for  the  p>erformance  of  this  con¬ 
tract  will  not  exceed  the  estimated  cost  to 
the  Government  set  forth  in  the  Schedule, 
and  the  Contractor  agrees  to  use  his  best 
efforts  to  perform  the  work  specified  in  the 
Schedule  and  all  obligations  under  this  con¬ 
tract  within  such  estimated  cost  to  the  Gov¬ 
ernment  plus  the  share  of  the  cost  of  per¬ 
formance  agreed  to  be  borne  by  the  Contrac¬ 
tor,  as  set  forth  in  the  Schedule.  If,  at  any 

■time,  the  Contractor  has  reason  to  believe 
that  the  costs  which  he  expects  to  be  in¬ 
curred  in  the  performance  of  this  contract  in 
the  next  succeeding  sixty  (60)  days,  when 
added  to  all  costs  previously  incurred,  will 
exceed  seventy-five  percent  (75%)  of  the 
estimated  total  cost  to  the  Government  and 
to  the  Contractor  then  set  forth  in  the 
Schedule,  or  If,  at  any  time,  the  Contractor 
has  reason  to  believe  that  the  total  cost  for 
the  performance  of  this  contract  will  be 
greater  or  substantially  less  than  the  then 
estimated  total  cost  thereof,  the  Contractor 
shall  notify  the  Contracting  Officer  in  writing 
to  that  effect,  giving  his  revised  estimate  of 
such  total  cost  for  the  performance  of  this 
contract. 

(b)  Except  as  required  by  other  provisions 
of  this  contract  specifically  citing  and  stated 
to  be  an  exception  from  this  clause,  the 
Government  shall  not  be  obligated  to  reim¬ 
burse  the  Contractor  for  costs  Incurred  in 
excess  of  the  estimated  cost  to  the  Govern¬ 
ment  set  forth  in  the  Schedule,  and  the  Con¬ 
tractor  shall  not  be  obligated  to  continue 
performance  under  the  contract  (including 
actions  under  the  Termination  clause)  or 
othenv’lse  to  incur  costs  in  excess  of  the  es¬ 
timated  total  cost  set  forth  in  the  Schedule, 
unless  and  until  the  Contracting  Officer  shall 
have  notified  the  Contractor  in  writing  that 
such  estimated  total  cost  has  been  increased 
and  shall  have  specified  in  such  notice  a  re¬ 
vised  estimated  total  cost  which  shall  there¬ 
upon  constitute  the  estimated  total  cost  of 
performance  of  this  contract.  The  Increase 
in  such  estimated  total  cost  shall  be  allo¬ 
cated  In  accordance  with  the  formula  set 
forth  in  the  Schedule  governing  such  in¬ 
creases.  No  notice,  communication  or  repre¬ 
sentation  in  any  other  form  or  from  any 
person  other  than  the  Contracting  Officer 
shall  affect  the  estimated  cost  to  the  Govern¬ 
ment  of  this  contract.  In  the  absence  of  the 
specified  notice,  the  Government  shall  not  be 
obligated  to  reimburse  the  Contractor  for 
any  costs  in  excess  of  the  estimated  cost  to 
the  Government  set  forth  in  the  Schedule, 
whether  those  excess  costs  were  Incurred 
during  the  course  of  the  contract  or  as  a  re¬ 
sult  of  termination.  When  and  to  the  extent 
that  the  estimated  total  cost  set  forth  in  the 
Schedule  has  been  increased,  any  costs  in¬ 
curred  by  the  Contractor  in  excess  of  the 
estimated  total  cost  prior  to  such  Increase 


shall  be  allowable  to  the  same  extent  and  in 
the  same  percentage  as  if  such  costs  had 
been  incurred  after  the  increase;  unless  the 
Contracting  Officer  Issues  a  termination  or 
other  notice  and  directs  that  the  increase  is 
solely  for  the  purpose  of  covering  termina¬ 
tion  or  other  specified  expenses. 

(c)  Change  orders  issued  pursuant  to  the 
Changes  clause  of  this  contract  shall  not 
be  considered  an  authorization  to  the  Con¬ 
tractor  to  exceed  the  estimated  cost  to  the 
Government  set  forth  in  the  Schedule  in  the 
absence  of  a  statement  in  the  change  order, 
or  other  contract  modification,  increasing  the 
estimated  cost. 

(d)  In  the  event  this  contract  is  termi¬ 
nated  or  the  estUpated  cost  not  increased, 
the  Government  and  the  Contractor  shall 
negotiate  an  equitable  distribution  of  all 
property  produced  or  purchased  under  the 
contract  based  upon  the  share  of  costs  in¬ 
curred  by  each. 

(c)  The  following  clause  shall  be  used 
in  incrementally  funded  cost-reimburse¬ 
ment  type  research  and  development 
contracts  which  do  not  provide  for  cost 
sharing. 

Limitation  of  Funds 

(a)  It  is  estimated  that  the  cost  to  the 
Government  for  the  performance  of  this  con¬ 
tract  will  not  exceed  the  estimated  cost  set 
forth  in  the  Schedule,  and  the  Contractor 
agrees  to  use  his  best  efforts  to  perform  the 
work  specified  in  the  Schedule  and  all  obli¬ 
gations  under  this  contract  within  such  es¬ 
timated  cost. 

(b)  The  amount  pre:ently  available  for 
payment  and  allotted  to  this  contract,  the 
items  covered  thereby,  and  the  period  of 
performance  which  it  is  estimated  the  allot¬ 
ted  amount  will  cover,  are  specified  In  the 
Schedule.  It  is  contemplated  that  from  time 
to  time  additional  funds  will  be  allotted  to 
this  contract  up  to  the  full  estimated  cost 
set  forth  In  the  Schedule,  exclusive  of  any 
fee.  The  Contractor  agrees  to  perform  or  have 
performed  work  on  this  contract  up  to  the 
point  at  which  the  total  amount  paid  and 
payable  by  the  Government  pursuant  to  the 
terms  of  this  contract  approximates  but  does 
not  exceed  the  total  amount  actually  al¬ 
lotted  to  the  contract. 

(c)  If  at  any  time  the  Contractor  has 
reason  to  believe  that  the  costs  which  he  ex¬ 
pects  to  incur  in  the  performance  of  this 
contract  in  the  next  succeeding  sixty  (60) 
days,  when  added  to  all  costs  previously  In¬ 
curred,  will  exceed  seventy-five  percent 
(75%)  of  the  total  amount  then  allotted 
to  the  contract,  the  Contractor  shall  notify 
the  Contracting  Officer  in  writing  to  that 
effect.  The  notice  shall  state  the  estimated 
amount  of  additional  funds  required  to  con¬ 
tinue  performance  for  the  period  set  forth 
in  the  Schedule.  Sixty  (60)  days  prior  to  the 
end  of  the  period  specified  in  the  Schedule 
the  Contractor  will  advise  the  Contracting 
Officer  in  writing  as  to  the  estimated  amount 
of  additional  funds,  if  any,  that  will  be  re¬ 
quired  for  the  timely  performance  of  the 
work  under  the  contract  or  for  such  further 
period  as  may  be  specified  in  the  Schedule  or 
otherwise  agreed  to  by  the  parties.  If,  after 
such  notification,  additional  funds  are  not 
allotted  by  the  end  of  the  period  set  forth 
In  the  Schedule  or  an  agreed  date  substituted 
therefor,  the  Contracting  Officer  will,  upon 
written  request  by  the  Contractor,  terminate 
this  contract  pursuant  to  the  provisions  of 
the  Termination  clause  on  such  date.  If  tlie 
Contractor,  in  the  exercise  of  his  reasonable 
Judgment,  estimates  that  the  funds  avail¬ 
able  will  allow  him  to  continue  to  discharge 
his  obligations  hereunder  for  a  period  ex¬ 
tending  beyond  such  date,  he  shall  specify 
the  later  date  in  his  request  and  the  Con¬ 
tracting  Officer,  In  his  discretion,  may  ter¬ 
minate  this  contract  on  that  later  date. 
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(d)  Except  as  required  by  other  provisions 
of  this  contract  specifically  citing  and  stated 
to  be  an  exception  from  this  clause,  the  Gov¬ 
ernment  shall  not  be  obligated  to  reimburse 
the  Contractor  for  costs  incurred  in  excess 
of  the  total  amount  from  time  to  time  al¬ 
lotted  to  the  contract,  and  the  Contractor 
shall  not  be  obligated  to  continue  perform¬ 
ance  under  the  contract  (Including  actions 
under  the  Termination  clause)  or  otherwise 
to  incur  costs  in  excess  of  the  amount  al¬ 
lotted  to  the  contract,  unless  and  until  the 
Contracting  Officer  has  notified  the  Contrac¬ 
tor  in  writing  that  such  allotted  amount 
has  been  increased  and  has  specified  in  such 
notice  an  increased  amount  constituting  the 
total  amount  then  allotted  to  the  contract. 
To  the  extent  the  amount  allotted  exceeds  the 
estimated  cost  set  forth  in  the  Schedule, 
such  estimated  cost  shall  be  correspond¬ 
ingly  increased.  No  notice,  communication 
or  representation  in  any  other  form  or 
from  any  person  other  than  the  Contract¬ 
ing  Officer  shall  affect  the  amount  allotted 
to  this  contract.  In  the  absence  of  the  speci¬ 
fied  notice,  the  Government  shall  not  be 
obligated  to  reimburse  the  Contractor  for 
any  costs  in  excess  of  the  total  amount  then 
allotted  to  the  contract,  whether  those  ex¬ 
cess  costs  were  Incurred  during  the  course 
of  the  contract  or  as  a  result  of  termination. 
When  and  to  the  extent  that  the  amount 
allotted  to  the  contract  has  been  increased, 
any  costs  Incurred  by  the  Contractor  in  ex¬ 
cess  of  the  amount  previously  allotted  shall 
be  allowable  to  the  same  extent  as  if  such 
costs  had  been  incurred  after  such  Increase 
in  the  amount  allotted;  unless  the  Contract¬ 
ing  Officer  issues  a  termination  or  other  no¬ 
tice  and  directs  that  the  increase  is  solely 
for  the  purpose  of  covering  termination  or 
other  specified  expenses. 

(e)  Change  orders  issued  pursuant  to  the 
Changes  clause  of  this  contract  shall  not  be 
considered  an  authorization  to  the  Contrac¬ 
tor  to  exceed  the  amount  allotted  in  the 
Schedule  in  the  absence  of  a  statement  in 
the  change  order,  or  other  contract  modifica¬ 
tion,  Increasing  the  amount  allotted. 

(f)  Nothing  in  this  clause  shall  affect  the 
right  of  the  Government  to  terminate  this 
contract.  In  the  event  this  contract  is  ter¬ 
minated,  the  Government  and  the  Contrac¬ 
tor  shall  negotiate  an  equitable  distribution 
of  all  property  produced  or  purchased  under 
the  contract  based  upon  the  share  of  costs 
incurred  by  each. 

(g)  In  the  event  that  sufficient  funds  are 
not  allotted  to  this  contract  to  allow  com¬ 
pletion  of  the  work  contemplated  by  this 
contract,  the  Contractor  shall  be  entitled  to 
that  percentage  of  the  fee  set  forth  in  the 
Schedule  equivalent  to  the  percentage  of 
completion  of  the  work  contemplated  by  this 
contract. 

(d)  The  following  clause  shall  be  used 
in  incrementally  funded  cost-reimburse¬ 
ment  type  research  and  development 
contracts  which  provide  for  cost¬ 
sharing. 

Limitation  op  Funds  (Cost-Sharing) 

(a)  It  is  estimated  that  the  cost  to  the 
Government  for  the  performance  of  this 
contract  will  not  exceed  the  estimated  costs 
to  the  Government  set  forth  in  the  Sched¬ 
ule,  and  the  Contractor  agrees  to  use  his 
best  efforts  to  perform  the  work  specified 
in  the  Schedule  and  ail  obligations  under 
this  contract  within  such  estimated  cost  to 
the  Government  plus  the  share  of  the  cost 
of  performance  agreed  to  be  borne  by  the 
Contractor,  as  set  forth  in  the  Schedule, 

(b)  The  amount  presently  available  for 
payment  by  the  Government  and  allotted 
to  this  contract,  the  items  covered  thereby, 
the  Government’s  share  of  the  cost  thereof, 
and  the  period  of  performance  which  it  is 


estimated  the  allotted  amount  will  cover, 
are  specified  in  the  Schedule.  It  is  contem¬ 
plated  that  from  time  to  time  additional 
funds  will  be  allotted  to  this  contract  up  to 
the  full  estimated  cost  to  the  Government 
set  forth  in  the  Schedule,  exclusive  of  any 
fixed  fee.  The  Contractor  agrees  to  perform 
or  have  performed  work  on  this  contract 
up  to  the  point  at  which  the  total  amount 
paid  and  payable  by  the  Government  pur¬ 
suant  to  the  terms  of  this  contract  approx¬ 
imates  but  does  not  exceed  the  total  amount 
actually  allotted  by  the  Government  to  the 
contract. 

(c)  If  at  any  time  the  Contractor  has 
reason  to  believe  that  the  costs  which  he 
expects  to  incur  in  the  performance  of  this 
contract  in  the  next  succeeding  sixty  (60) 
days,  when  added  to  all  costs  previously  in¬ 
curred,  will  exceed  seventy-five  percent 
(75%)  of  the  total  of  the  amount  then 
allotted  to  the  contract  by  the  Government 
plus  the  Contractor’s  corresponding  share, 
the  Contractor  shall  notify  the  Contracting 
Officer  in  writing  to  that  effect.  The  notice 
shall  state  the  estimated  amount  of  addi¬ 
tional  funds  required. to  continue  perform¬ 
ance  for  the  period  set  forth  in  the  l^hedule. 
Sixty  (60)  days  prior  to  the  end  of  the  period 
specified  in  the  Schedule  the  Contractor  will 
advise  the  Contracting  Officer  in  writing  as 
to  the  estimated  amount  of  additional 
funds,  if  any,  that  will  be  required  for  the 
timely  performance  of  the  work  under  the 
contract  or  for  such  further  period  as  may 
be  specified  in  the  Schedule  or  otherwise 
agreed  to  by  the  parties.  If,  after  such  noti¬ 
fication,  additional  funds  are  not  allotted 
by  the  end  of  the  period  set  forth  in  the 
Schedule  or  an  agreed  date  substituted 
therefor,  the  Contracting  Officer  will,  upon 
written  request  by  the  Contractor,  terminate 
this  contract  pursuant  to  the  provisions  of 
the  Termination  clause  on  such  date.  If  the 
Contractor,  in  the  exercise  of  his  reasonable 
Judgment,  estimates  that  the  funds  avail¬ 
able  will  allow  him  to  continue  to  discharge 
his  obligations  hereunder  for  a  period  ex¬ 
tending  beyond  such  date,  he  shall  specify 
the  later  date  in  his  request,  and  the  Con¬ 
tracting  Officer,  in  his  discretion,  may  ter¬ 
minate  on  that  later  date. 

(d)  Except  as  required  by  other  provisions 
of  this  contract  specifically  citing  and  stated 
to  be  an  exception  from  this  clause,  the 
Government  shall  not  be  obligated  to  reim¬ 
burse  the  Contractor  for  costs  Incurred  in 
excess  of  the  amount  from  time  to  time  al¬ 
lotted  by  the  Government  to  the  contract, 
and  the  Contractor  shall  not  be  obligated  to 
continue  performance  under  the  contract 
(including  actions  under  the  Termination 
clause)  or  otherwise  to  incur  costs  in  excess 
of  the  total  of  the  amount  then  allotted  to 
the  contract  by  the  Goveriunent  plus  the 
Contractor’s  corresponding  share,  unless  and 
until  the  Contracting  Officer  has  notified 
the  Contractor  in  writing  that  the  amount 
allotted  by  the  Government  has  been  in¬ 
creased  and  has  specified  in  such  notice  an 
increased  amount  constituting  the  total 
amount  then  allotted  by  the  Government  to 
the  contract.  ’To  the  extent  the  total  of  the 
amount  allotted  by  the  Government  plus  the 
Contractor’s  corresponding  share  exceeds  the 
estimated  cost  set  forth  in  the  Schedule, 
such  estimated  cost  shall  be  correspondingly 
increased.  Any  Increase  in  such  estimated 
cost  shall  be  allocated  in  accordance  with 
the  formula  set  forth  in  the  Schedule  govern¬ 
ing  such  Increases.  No  notice,  communication 
or  representation  in  any  other  form  or  from 
any  person  other  than  the  Contracting  Officer 
shall  affect  the  amount  allotted  by  the  Gov¬ 
ernment  to  this  contract.  In  the  absence  of 
the  specified  notice,  the  Government  shall 
not  be  obligated  to  reimburse  the  Contractor 
for  any  costs  in  excess  of  the  total  amount 
then  allotted  by  the  Government  to  the 
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contract,  whether  those  excess  costs  were 
Incurred  during  the  course  of  the  contract 
or  as  a  result  of  termination.  When  and  to 
the  extent  that  the  amount  allotted  by  the 
Government  to  the  contract  has  been  in¬ 
creased,  any  costs  Incurred  by  the  Contractor 
in  excess  of  the  total  of  the  amount  pre¬ 
viously  allotted  by  the  Government  plus  the 
Contractor’s  corresponding  share  shall  be 
allowable  to  the  same  extent  and  in  the  same 
percentage  as  if  such  costs  had  been  inciured 
after  such  increase  in  the  amount  allotted; 
unless  the  Contracting  Officer  Issues  a  termi¬ 
nation  or  other  notice  and  directs  that  the 
Increase  is  solely  for  the  purpose  of  covering 
termination  or  other  specified  expenses. 

(e)  Change  orders  Issued  pursuant  to  the 
Changes  clause  of  this  contract  shall  not  be 
considered  an  authorization  to  the  Con¬ 
tractor  to  exceed  the  amount  allotted  by  the 
Government  in  the  Schedule  in  the  absence 
of  a  statement  in  the  change  order,  or  other 
contract  modification.  Increasing  the  amount 
allotted. 

(f)  Nothing  in  this  clause  shall  affect  the 
right  of  the  Government  to  terminate  this 
contract.  In  the  event  this  contract  is  termi¬ 
nated,  the  Government  and  the  Contractor 
shall  negotiate  an  equitable  distribution  of 
all  property  produced  or  purchased  under  the 
contract  based  upon  the  share  of  cost  in¬ 
curred  by  each. 

(g)  In  the  event  that  sufficient  funds  are 
not  allotted  to  this  contract  by  the  Govern¬ 
ment  to  allow  completion  of  the  work  con¬ 
templated  by  this  contract,  the  Contractor 
shall  be  entitled  to  that  percentage  of  the 
fee  set  forth  in  the  Schedule  equivalent  to 
the  percentage  of  completion  of  the  work 
contemplated  by  this  contract. 

(e)  In  the  foregoing  clauses,  the  pe¬ 
riod  of  “sixty  (60)  days”  may  be  varied 
from  30  to  90  days  and  the  percentage  of 
“seventy-five  percent  (75%)”  may  be 
varied  from  75  percent  to  85  percent. 
Where  a  contract  is  of  the  installment 
type,  the  clauses  may  be  appropriately 
modified. 

§  12—7.5201—4  .Allowuhle  cosi.  fee,  ami 
payment. 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  the  clause  set  forth  in 
DOTPR  12-7.5001-4(a)  shall  be  inserted 
in  all  cost-reimbursement  type  research 
and  development  contracts.  Additional 
instructions  for  use  are  in  paragraph  (c) 
of  this  section. 

(b)  When,  pursuant  to  FPR  1-3.405-4, 
incentive  revision  of  the  fee  in  a  cost- 
reimbursement  type  research  and  de¬ 
velopment  contract  is  to  be  provided,  the 
clause  set  forth  in  DOTPR  12-7.5001-4 
(b)  shall  be  included  in  the  contract. 
Additional  instructions  for  use  of  the 
clause  are  in  paragraph  (c)  of  this 
section. 

(c)  In  the  clauses  prescrib(Jd  in  para¬ 
graphs  (a)  and  (b)  of  this  section,  the 
following  changes  shall  be  made. 

(1)  In  subparagraph  (f)(ii)(B)  the 
period  of  years  may  be  increased  to  cor¬ 
respond  with  any  statutory  period  of  lim¬ 
itation  applicable  to  claims  of  third  par¬ 
ties  against  the  contractor:  Provided, 
That  a  corresponding  increase  is  made 
in  the  period  for  retention  of  records 
required  in  paragraph  (d)  of  the  clause 
set  forth  in  PPR  1-1.701-10. 

(2)  In  respect  to  paragraph  (c)  of  the 
clause  prescribed  in  paragraph  (b)  of 
this  section,  generally  the  payment  of 


4,  1972 


4858 


RULES  AND  REGULATIONS 


fee  provisions  in  the  Schedule  should  be 
based  on  target  fee. 

(3)  Under  some  circumstances  the  use 
of  a  sliding  scale  may  be  apprc^riate  in 
paragraph  (i)  of  the  clause  prescribed 
in  paragraph  (b)  of  this  section  (for  ex¬ 
ample,  $0.01  for  the  first  $100,  $0.02  for 
the  next  $100,  etc.) ,  in  which  case  neces¬ 
sary  changes  in  the  wording  of  such 
paragraph  (i)  of  the  clause  prescribed 
in  paragraph  (b)  of  this  section  are 
authorized. 

(4)  In  the  case  of  contracts,  including 
cost-sharing  contracts,  without  fee — 

(i)  Change  the  title  of  the  clause  pre¬ 
scribed  in  paragraph  (a)  of  this  section 
to  “Allowable  Cost  and  Payment”; 

(ii)  Insert  the  following  sentence  in 
lieu  of  the  second  sentence  of  paragraph 
(c)  of  the  clause  prescribed  in  paragraph 
(a)  of  this  section  except  that  in  con¬ 
tracts  not  providing  for  cost-sharing,  the 
parenthetical  references  to  the  CSovem- 
ment’s  share  shall  be  deleted — 

After  payment  of  an  amiount  equal  to 
eighty  percent  (80%)  of  (the  Government’s 
share  of)  the  total  estimated  cost  of  per¬ 
formance  of  this  contract  set  forth  in  the 
Schedule,  the  Contracting  Officer  may  with¬ 
hold  further  payment  on  account  of  allow¬ 
able  cost  untU  a  reserve  shall  have  been  set 
aside  In  an  amount  which  he  considers  nec¬ 
essary  to  protect  the  Interests  of  the  Gov¬ 
ernment,  but  such  reserve  shall  not  exceed 
one  percent  (1%)  of  (the  Govenment's  share 
of)  such  total  estimated  cost  or  one  hundred 
thousand  dollars  ($100,000),  whichever  is 
less. 

(iii)  Delete  “and  any  part  of  the  fixed 
fee”  from  paragraph  (e)  of  the  clause 
prescribed  in  paragraph  (a)  of  this 
section. 

(5)  In  contracts  without  fee  with  non¬ 
profit  institutions,  “ten  thousand  dollars 
($10,000)”  may  be  substituted  for  “one 
hundred  thousand  dollars  ($100,000)”  in 
the  sentence  set  forth  in  subparagraph 
(4)  (ii)  of  this  paragraph. 

(6)  In  contracts  with  educational  in¬ 
stitutions  substitute  Subpart  1-15.3  of 
Part  1-15  of  the  Federal  Procurement 
Regulations  in  paragraph  (a)  (i)  (A)  of 
the  clause  prescribed  in  paragraph  (a) 
of  this  section  and  in  paragraph 
(a)  (i)  (A)  of  the  clause  prescribed  in 
paragraph  (b)  of  this  section. 

(7)  In  contracts  without  fee  with  edu¬ 
cational  institutions,  the  second  sentence 
of  paragrah  (c)  of  the  clause  prescribed 
in  paragraph  (a)  of  this  section  and  the 
provision  of  subparagraph  (4)  (ii)  of 
these  additional  instructions,  which  per¬ 
tain  to  withholding  of  fee  and  costs,  may 
be  omitted.  If  the  second  sentence  of 
paragraph  (c)  is  so  omitted,  in  the  first 
sentence  of  paragraph  (e)  delete  “and 
any  part  of  the  fixed  fee  which  has  been 
withheld  pursuant  to  (c)  above  or  other¬ 
wise.” 

(8)  In  the  clauses  prescribed  above, 
“Task  Order”  or  other  appropriate  des¬ 
ignation  may  be  substitute  for  “Sched¬ 
ule.” 

(9)  In  the  clause  prescribed  in  para¬ 
graph  (b)  of  this  section,  “provisioning 
document  or”  may  be  deleted  from  para¬ 
graph  (k)  thereof  if  inappropriate  to 
the  procurement. 

(10)  When  clause  paragraph  (c)  pro¬ 


vides  for  withholding,  the  amount  to  be 
withheld  shall  normally  be  the  maximum 
authorized  by  the  clause  except  that  the 
contracting  officer  may,  if  he  believes 
that  such  amoimt  exceeds  the  amoimt 
necessary  to  protect  the  interests  of  the 
Government,  review  the  status  of  all 
funds  being  withheld  from  the  contrac¬ 
tor  under  the  particular  contract  con¬ 
cerned  and  imder  any  other  contracts 
with  the  contractor.  The  contracting  of¬ 
ficer  shall  decide  whether  to  reduce  the 
rate  of  withholding  or  whether  to  release 
a  portion  of  the  amoimt  already  reserved 
under  the  contract,  as  appropriate. 

§  12—7.5201—5  Patent  right!*. 

Insert  the  appropriate  patent  rights 
clause  set  forth  in  DOTPR  subpart 
12-9.61. 

§  12—7.5201—6  Inspection  and  eorree- 
tion  of  defects. 

(a)  (1)  The  following  clause  shall  be 
used  where  the  primary  contract  objec¬ 
tive  is  the  delivery  of  end  items  other 
than  designs,  drawings,  or  reports,  ex¬ 
cept  where  the  contracting  officer  deter¬ 
mines  that  the  use  of  such  clause  is  im¬ 
practicable.  Where  this  clause,  or  this 
clause  as  modified  by  subparagraph  (2) 
or  (3)  of  this  i>aragraph,  is  not  used, 
the  clause  in  paragraph  (b)  of  this  sec¬ 
tion  shall  be  used. 

iKSPECnON  AND  CORRECTION  OF  DEFECTS 

(a)  All  work  under  this  contract  shall  be 
subject  to  Inspection  and  test  by  the  Govern¬ 
ment  (to  the  extent  practicable)  at  all  times 
(including  the  period  of  performance)  and 
places,  and  in  any  event  prior  to  acceptance. 
The  Contractor  shall  provide  and  maintain 
an  inspection  system  acceptable  to  the  Gov¬ 
ernment  covering  the  work  hereunder.  The 
Government,  through  any  authorized  rep¬ 
resentative,  may  inspect  the  plant  or  plants 
of  the  Contractor  or  of  any  of  his  subcontrac¬ 
tors  engaged  in  the  performance  of  this  con¬ 
tract.  If  any  inspection  or  test  is  made  by 
the  Government  on  the  premises  of  the 
Contractor  or  a  subcontractor  the  Contractor 
shall  provide  and  shall  require  subcontractors 
to  provide  all  reasonable  facilities  and  assist¬ 
ance  for  the  safety  and  convenience  of  the 
Government  inspectors  in  the  performance 
of  their  duties.  All  inspections  and  tests  by 
the  Government  shall  be  performed  in  such 
a  manner  as  will  not  unduly  delay  the  work. 
Except  as  otherwise  provided  in  this  contract, 
final  inspection  and  acceptance  shall  be  made 
at  the  place  of  delivery  as  promptly  as  prac¬ 
ticable  after  delivery  and  shall  be  deemed 
to  have  been  made  no  later  than  ninety  (90) 
days  after  the  date  of  such  delivery,  if  ac¬ 
ceptance  has  not  been  made  earlier  within 
such  period. 

(b)  At  any  time  during  performance  of 
this  contract,  but  not  later  than  six  (6) 
months  (or  such  other  time  as  may  be  pro¬ 
vided  in  the  Schedule)  after  acceptance  of 
all  of  the  end  items  (other  than  designs, 
drawings,  or  reports)*  to  be  delivered  under 
this  contract,  the  Government  may  require 
the  Contractor  to  remedy  by  correction  or 
replacement,  as  directed  by  the  Contracting 
Officer,  any  failure  by  the  Contractor  to 
comply  with  the  requirements  of  this  con¬ 
tract.  Any  time  devoted  to  such  correction 
or  replacement  shall  not  be  Included  in  the 
computation  of  the  period  of  time  specified 
in  the  preceding  sentence,  except  as  provided 
in  (f*)  below.  Except  as  otherwise  provided 
in  paragraph  (c)  below,  the  allowability  of 
the  cost  of  any  such  replacement  or  correc¬ 
tion  shall  be  determined  as  provided  in  the 


clause  .of  this  contract  entitled  “Allowable 
Cost,  Fixed  Fee,  and  Payment,"  but  no  addi¬ 
tional  fee  shall  be  payable  with  respect 
thereto. .  Corrected  articles  shall  not  be 
tendered  again  for  acceptance  unless  the 
former  tender  and  the  requirement  of  cor¬ 
rection  is  disclosed.  If  the  Contractor  fails 
to  proceed  with  reasonable  promptness  to 
perform  such  replacement  or  correction,  the 
Government  (1)  may  by  contract  or  other¬ 
wise  perform  such  replacement  or  correction 
and  charge  to  the  Contractor  any  Increased 
cost  occasioned  the  Government  thereby,  or 
may  reduce  any  fixed  fee  payable  under  the 
contract  (or  require  repayment  of  any  fixed 
fee  theretofore  paid)  in  such  amount  as 
may  be  equitable  under  the  clrciunstances, 
or  (ii)  in  the  case  of  articles  not  delivered, 
may  require  the  delivery  of  such  articles, 
and  shall  have  the  right  to  reduce  any  fixed 
fee  payable  under  this  contract  (or  to  re¬ 
quire  repaiment  of  any  fixed  fee  thereto¬ 
fore  paid)  in  such  amount  as  may  be 
equitable  under  the  circumstances,  or  (iii) 
may  terminate  this  contract  for  default. 
Failure  to  agree  to  the  amount  of  any  such 
increased  cost  to  be  charged  to  the  Con¬ 
tractor  or  to  such  reduction  in,  or  repay¬ 
ment  of,  the  fixed  fee  shall  be  deemed  to  be 
a  dispute  ccmcerning  a  question  of  fact 
within  the  meaning  of  the  clause  of  this 
contract  entitled  ‘'Disputes." 

(c)  Notwithstanding  the  provisions  of 
paragraph  (b)  above,  the  Government  may 
at  any  time  require  the  Contractor  to  remedy 
by  correction  or  replacement,  without  cost 
to  the  Government,  any  failure  by  the  Con¬ 
tractor  to  comply  with  the  requirements  of 
this  contract,  if  such  failure  is  due  to  fraud, 
lack  of  good  faith  or  willful  misconduct  on 
the  part  of  any  of  the  Contractor’s  directors 
or  officers,  or  on  the  part  of  any  of  his  man¬ 
agers,  superintendents,  or  other  equivalent 
representatives,  who  has  supervision  or  di¬ 
rection  of  (1)  all  or  substantially  all  of  the 
Contractor’s  business,  or  (ii)  all  or  sub¬ 
stantially  all  of  the  Contractor’s  operations 
at  any  one  plant  or  separate  location  in 
which  this  contract  is  being  performed,  or 
(iii)  a  separate  and  complete  major  indus¬ 
trial  operation  in  connection  with  the  per¬ 
formance  of  this  contract.  The  Government 
may  at  any  time  also  require  the  Contractor 
to  remedy  by  correction  or  replacement, 
without  cost  to  the  Government,  any  such 
failure  caused  by  one  or  more  individual 
employees  selected  or  retained  by  the  Con- 
tractcH*  after  any  such  supervisory  p>ersonnel 
have  reasonable  grounds  to  believe  that  any 
such  employee  is  habitually  careless  or  other¬ 
wise  unqualified. 

(d)  The  provisions  of  paragraph  (b)  above 
shall  apply  to  any  corrected  or  replacement 
end  item  or  component  until  six  months 
after  its  acceptance. 

(e)  The  Contractor  shall  make  his  records 
of  all  inspection  work  available  to  the  Gov¬ 
ernment  during  the  performance  of  this 
contract  and  for  such  longer  period  as  may 
be  specified  in  this  contract. . 

(f)  Except  as  provided  in  this  clause  and 
as  may  be  provided  in  the  Schedule,  the 
Contractor  shall  have  no  obligation  or  li¬ 
ability  to  correct  or  replstce  articles  which 
at  the  time  of  delivery  are  defective  in  ma¬ 
terial  or  workmanship  or  otherwise  not  in 
conformity  with  the  requirements  of  this 
contract. 

(g)  Except  as  otherwise  provided  in  the 
Schedule,  the  Contractor’s  obligation  to  cor¬ 
rect  or  replace  Government-furnished  prop¬ 
erty  (which  is  property  in  the  possession  of 
or  acquired  dirrctly  by  the  Government  and 
delivered  or  otherwise  made  available  to  the 
Contractor)  shall  be  governed  by  the  pro¬ 
visions  of  the  clause  of  this  contract  entitled 
•‘Government  Property.” 

(2)  In  the  foregoing  clause,  the  words 
“Task  Order”  or  other  appropriate  desig- 
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nation  may  be  substituted  for  the  word 
“Schedule,”  as  appropriate. 

(3)  In  contracts  not  providing  for 
payment  of  a  fee,  insert  the  following  in 
lieu  of  paragraph  (b)  of  the  clause  set 
forth  in  subparagraph  (1)  of  this 
paragraph. 

<b)  At  any  time  during  performance 
of  this  contract,  but  not  later  than  six  (6) 
months  (or  such  other  period  as  may  be 
provided  in  the  Schedule)  after  accept¬ 
ance  of  all  of  the  end  items  (other  than 
designs,  drawings  or  reports)  to  be  de¬ 
livered  under  this  contract,  the  Govern¬ 
ment  may  require  the  Contractor  to 
remedy  by  correction  or  replacoment,  as 
directed  by  the  Contracting  Officer,  any 
failure  by  the  Contractor  to  comply  with 
the  requirements  of  this  contract.  Any 
time  devoted  to  such  correction  or  re¬ 
placement  shall  not  be  included  in  the 
computation  of  the  period  of  time  spec¬ 
ified  in  the  preceding  sentence  except 
as  provided  in  paregraph  (d)  of  this  sec¬ 
tion.  Except  as  provided  in  paragraph 
(c)  of  this  section,  the  allowability  of  the 
cost  of  any  such  replacement  or  correc¬ 
tion  shall  be  as  provided  in  the  clause 
of  this  contract  entitled  “Allowable  Cost 
and  Payment.”  Corrected  articles  shall 
not  be  tendered  again  for  acceptance  un¬ 
less  the  former  tender  and  the  require¬ 
ment  of  correction  is  disclosed.  If  the 
Contractor  fails  to  proceed  with  reason-, 
able  promptness  to  perform  such  replace¬ 
ment  or  correction,  the  Government  (1) 
may  by  contract  or  otherwise  perform 
such  replacement  or  correction  and 
charge  to  the  Contractor  any  increased 
cost  occasioned  the  (Government  thereby, 
or  (2)  in  the  case  of  articles  not  deliv¬ 
ered,  may  require  the  delivery  of  such 
articles,  or  (3)  may  terminate  this  con¬ 
tract  for  default.  Failure  to  agree  to  the 
amount  of  any  such  increased  cost  to  be 
charged  to  the  Contractor  shall  be 
deemed  to  be  a  dispute  concerning  a 
question  of  fact  within  the  meaning  of 
the  clause  of  this  contract  entitled 
“Disputes.” 

(c)  The  following  clause  sh''.ll  be  in¬ 
serted  in  all  contracts  where  the  clause 
set  forth  in  paragraph  (a)(1)  of  this  sec¬ 
tion  is  not  used. 

Inspection 

The  Government,  through  any  authorized 
representatives,  has  the  right  at  all  reason¬ 
able  times,  to  inspect,  or  otherwise  evaluate 
the  work  perform^  or  being  performed  here- 
imder  and  the  premises  In  which  It  is  being 
performed.  If  any  Inspection,  or  evaluation  Is 
made  by  the  Government  on  the  premises 
of  the  Contractor  or  a  subcontractor,  the 
Contractor  shall  provide  and  shall  require  his 
subcontractors  to  provide  all  reasonable 
facilities  and  assistance  for  the  safety  and 
convenience  of  the  Government  representa¬ 
tives  In  the  performance  of  their  duties.  All 
Inspections  and  evaluations  shall  be  per¬ 
formed  in  such  a  manner  as  will  not  unduly 
delay  the  wmk. 

§  12—7.5201—7  Assignment  of  claims. 

Insert  the  clause  set  forth  in  PPR  1- 
30.703  under  the  conditions  contained 
therein. 

§  12—7.5201—8  Examination  of  rcH'ords 
by  (  '.omptroller  General. 

Insert  the  clause  set  forth  in  FPR  1- 
7.101-10.  In  the  case  of  research  and  de- 
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velopment  contracts  with  nonprofit  in¬ 
stitutions  and  subcontracts  thereunder, 
and  ptu'suant  to  procedures  approved  by 
the  Comptroller  General,  original  docu¬ 
mentary  evidence  in  support  of  costs  of 
the  transportation  of  things  will  not  be 
required  pursuant  to  said  clause. 

§  12— 7..5201— 9  Subeuniract!). 

(a)  Subject  to  the  instructions  in 
paragraph  (b)  of  this  section,  insert  the 
following  clause. 

Subcontracts 

(a)  The  Contractor  shall  give  advance 
notification  to  the  Contracting  Officer  of  any 
proposed  subcontract  hereunder  which  (1)  Is 
cost-reimbursement,  time  and  materials,  or 
labor-hour,  or  (11)  Is  fixed-price  type  and 
exceeds  In  dollar  amount  either  $25,000  or 
five  percent  (6%)  of  the  total  estimated  cost 
of  this  contract,  (ill)  provides  for  the  fabri¬ 
cation,  purchase,  rental.  Installation,  or 
other  acquisition  of  special  test  equipment 
having  a  value  In  excess  of  $1,000  c»'  of  any 
items  of  Industrial  facilities;  or  (Iv)  has 
experimental,  developmental,  or  research 
work  as  one  of  its  purposes. 

(b)  In  the  case  of  a  proposed  subcontract 
which  (1)  Is  cost-reimbursement,  time  and 
materials,  or  labor-hour  which  would  In¬ 
volve  an  estimated  amount  in  excess  of 
$10,000,  including  any  fee,  (11)  Is  proposed  to 
exceed  $100,000,  or  (111)  Is  one  of  a  number 
of  subcontracts  under  this  contract  with  a 
single  subcontractor  for  the  same  or  related 
supplies  er  services  which,  in  the  aggregate 
are  expected  to  exceed  $100,000,  the  advance 
notification  required  by  (a)  above  shall 
Include: 

(1)  A  description  of  the  supplies  or  serv¬ 
ices  to  be  called  for  by  the  subcontract; 

(2)  Identification  of  the  proposed  subcon¬ 
tractor  and  an  explanation  of  why  and  how 
the  proposed  subcontractor  was  selected.  In¬ 
cluding  the  degree  of  competition  obtained; 

(3)  The  proposed  subcontract  price,  to¬ 
gether  with  the  contractor's  cost  or  price 
analysis  thereof; 

(4)  The  subcontractor's  current,  complete, 
and  accurate  cost  or  pricing  data  and  Cer¬ 
tificate  of  Current  Cost  or  Pricing  Data  when 
such  data  and  certificate  are  required  by 
other  provisions  of  this  contract  to  be  ob¬ 
tained  from  the  subcontractor;  and 

(6)  Identification  of  the  t3rpe  of  sub¬ 
contract  to  be  vised. 

(c)  The  Contractor  shall  obtain  the  writ¬ 
ten  consent  of  the  Contracting  Officer  prior 
to  placing  any  subcontract  for  which  ad¬ 
vance  notification  Is  required  under  (a) 
above.  The  Contracting  Officer  may,  in  his 
discretion,  ratify  in  writing  any  such  sub¬ 
contract;  such  action  shall  constitute  the 
consent  of  the  Contracting  Officer  as  re¬ 
quired  by  this  paragraph  (c). 

(d)  The  Contractor  agrees  that  no  sub¬ 
contract  placed  under  this  contract  shall 
provide  for  payment  on  a  cost-plus-a- 
percentage-of-cost  basis. 

(e)  The  Contracting  Officer  may,  in  his 
discretion,  specifically  approve  in  writing 
any  of  the  provisions  of  a  subcontract.  How¬ 
ever,  such  approval  or  the  consent  of  the 
Contracting  Officer  obtained  as  required  by 
this  clause  shall  not  be  construed  to  con¬ 
stitute  a  determination  of  the  allowability 
of  any  cost  under  this  contract,  unless  such 
approval  specifically  provides  that  It  con¬ 
stitutes  a  determination  of  the  allowability 
of  such  cost. 

(f)  The  Contractor  shall  give  the  Con¬ 
tracting  Officer  Immediate  notice  in  writing 
of  any  action  or  suit  filed,  and  prompt  notice 
of  any  claim  made  against  the  Contractor 
by  any  subcontractor  or  vendor  which  in  the 
opinion  of  the  Contractor,  may  result  in  liti¬ 
gation  related  In  any  way  to  this  contract. 
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with  respect  to  which  the  Contractor  may  be 
entitled  to  reimbursement  from  the  Gov¬ 
ernment. 

(g)  Notwithstanding  (c)  above,  the  Con¬ 
tractor  may  enter  Into  subcontracts  within 
(1)  and  (11)  of  (a)  above,  without  the  con¬ 
sent  of  the  Contracting  Officer,  If  the  Con¬ 
tracting  Officer  has  approved  in  writing  the 
Contractor's  proctxrement  system  and  the 
subcontract  is  within  the  scope  of  such 
approval. 

(b)  In  contracts  without  fee  with  edu¬ 
cational  institutions,  change  “(hi)  ’  in 
paragraph  (a)  of  the  clause  in  para¬ 
graph  (a)  of  this  section  to  read: 

(ill)  Provides  for  (A)  the  construction, 
purchase,  rental.  Installation,  or  other  acqui¬ 
sition  of  nonseverable  industrial  facilities,  or 
(B)  the  fabrication,  purchase,  rental.  Instal¬ 
lation,  or  other  acquisition,  of  any  item  of 
either  (1)  severable  Industrial  facilities  hav¬ 
ing  a  value  In  excess  of  $1,000  or  the  amount. 
If  any,  specified  in  the  Schedule  or  Task 
Order,  whichever  Is  the  lesser,  or  (2)  special 
test  equipment  having  a  value  In  excess  of 
$1,000. 

In  (hi)  (B)(1)  thereof,  the  $1,000  limit 
may,  at  the  discretion  of  the  contracting 
officer,  be  decreased  where  it  is  deter¬ 
mined  to  be  in  the  interest  of  the  Gov¬ 
ernment,  in  view  of  the  circumstances  of 
each  particular  contract,  as,  for  exam¬ 
ple,  the  nature  of  the  ccmtractor's  oper¬ 
ations,  previous  expierience  with  the 
contractor  on  comparable  procurements, 
the  contractor’s  accounting  and  procure¬ 
ment  systems,  accounting  and  supply 
systems  of  the  procurement  activity,  and 
the  capability  of  the  procuring  activity  to 
effect  close  surveillance  of  the  contrac¬ 
tor’s  procurement  and  accounting  prac¬ 
tices.  Also,  in  the  discretion  of  the  con¬ 
tracting  officer,  the  cumulative  total  of 
acquisitions  of  severable  industrial  facil¬ 
ities  may  be  limited  to  a  stated  dollar 
amount  or  an  amount  equal  to  a  stated 
percentage  of  the  estimated  cost,  beyond 
which  amount  the  contractor  will  be  re¬ 
quired  to  obtain  written  cfsisent  of  the 
contracting  officer  for  any  additional  ac¬ 
quisitions  of  such  facilities. 

§  12—7.5201—10  Utilization  of  Kniall 
bu»ine»<!(  roncernti. 

In  accordance  with  PPR  1-1.710-3  (a) 
and  (b) ,  insert  one  or  both  of  the  clauses. 

§  12— 7..5201— 11  Termination. 

Insert  the  appropriate  clause  set  forth 
in  either  PPR  1-8.702  or  FPR  1-8.704-1. 

§  12-7..5201-12  Dispute!*. 

Insert  the  clause  set  forth  in  PPR 
1-7.101-12. 

§  12— 7..5201— 13  C^nviel  labor. 

In  accordance  with  PPR  1-12.202,  in¬ 
sert  the  clause  in  FPR  1-12.203. 

§  12-7.5201-14  WaGh-lIealey  Public 
Contracts  Act. 

In  accordance  with  PPR  1-12.602,  in¬ 
sert  the  clause  set  forth  in  FPR  1-12.- 
605. 

§  12—7.5201—15  Contract  Vi'ork  Hours 
Standards  Act — overtime  compensa¬ 
tion. 

In  accordance  with  FPR  1-12.302,  in¬ 
sert  the  clause  set  forth  in  FPR  1-12.303. 
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§  12—7.5201—16  Equal  opportunity. 

In  accordance  with  FPR  1-12.803-1,  in¬ 
sert  the  clause  set  forth  in  FPR  1- 
12.803-2. 

§  12—7.5201—17  OflTirialin  not  to  benefit. 

Insert  the  clause  set  forth  in  FPR 
1-7.101-19. 

§  12—7.5201—18  Covenant  aguintit  con¬ 
tingent  fees. 

In  accordance  with  FPR  1-1.501,  in¬ 
sert  the  clause  set  forth  In  FPR  1-1.503. 

§  12—7.5201—19  Authorization  and  con¬ 
sent. 

Insert  the  clause  set  forth  in  DOTPR 
12-9.6106-2. 

§  12—7.5201—20  Notice  and  assistance 
regarding  patent  infringement. 

In  accordance  with  DOTPR  12-9.6108, 
Insert  the  clause  set  forth  in  FPR  1-7.- 
101-13. 

§  12-7.5201-21  Rights  in  data. 

In  accordance  with  DOTPR  12-9.- 
6301-1,  insert  the  clause  set  fcn-th  in 
DOTPR  12-9.6302  or  12-9.6303. 

§  12—7.5201—22  Insurance — liability  to 
third  persons. 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  insert  the  clause  set 
forth  in  DOTPR  12-7.5001-20,  If  the 
contractor  claims  partial  immimity  from 
tort  liability  as  a  State  agency  or  as  a 
charitable  institution  (as  where  work 
may  be  performed  imder  the  contract  in 
a  place  or  under  conditions  where  the 
contractor  is  not  immune  from  tort  lia¬ 
bility).  the  following  may  be  added  to 
the  clause  in  DOTPR  12-7.5001-20: 

(e)  Notwithstanding  paragraphs  (a)  and 

(c)  of  this  clause,  (i)  the  Government  does 
not  assume  any  liabUity  to  third  persons, 
nor  will  the  Government  reimburse  the  Con¬ 
tractor  for  his  liabUity  to  third  persons,  with 
respect  to  loss  due  to  death,  bodily  injury, 
or  damage  to  property  resulting  in  any  way 
from  the  performance  of  this  contract  or  any 
subcontract  hereunder;  and  (ii)  the  Con¬ 
tractor  need  not  procure  or  maintain  insur¬ 
ance  coverage  as  provided  in  paragraph  (a) 
of  this  clause;  provided,  the  Contractor  may 
obtain  any  insurance  coverage  he  deems 
necessary  subject  to  approval  by  the  Con¬ 
tracting  Officer  as  to  form,  amount,  and  du¬ 
ration,  in  which  event  the  Contractor  shaU 
be  reimbursed  (A)  for  the  cost  of  such  in¬ 
surance  and  (B)  to  the  extent  provided  in 
paragraph  (c)  above,  for  liabilities  to  third 
persons  for  which  the  Contractor  has  ob¬ 
tained  Insurance  coverage  as  provided  in  this 
paragraph,  but  for  which  such  coverage  is 
Insufficient  in  amount. 

(b)  If  the  contractor  claims  total  im¬ 
munity  from  tort  liability  as  a  State 
agency  or  as  a  charitable  institution,  the 
following  clause  may  be  used  in  lieu  of 
the  clause  in  DOTPR  12-7.5001-20: 

Liability  to  Third  Persons 

(a)  The  Government  does  not  assume  any 
liability  to  third  persons,  nor  will  the  Gov¬ 
ernment  reimburse  the  Contractor  for  his 
liability  to  third  persons,  with  respect  to  loss 
due  to  death,  bodily  injury,  or  damage  to 
property  resulting  in  any  way  from  the  per- 
fmmance  of  this  contract  or  any  subcontract 
hereunder. 
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(b)  The  Contractor  shall  give  the  Govern¬ 
ment  or  its  representatives  immediate  notice 
of  any  suit  or  action  filed,  or  prompt  notice 
of  any  claim  made,  against  the  Contractor 
arising  out  of  the  performance  of  this  con¬ 
tract,  the  cost  and  expense  of  which  may  be 
reimbursable  to  the  Contractor  under  the 
provisions  of  this  contract.  The  Contractor 
shall  furnish  immediately  to  the  Government 
copies  of  all  pertinent  papers  received  by  the 
Contractor.  The  Contractor  shall,  if  required 
by  the  Government,  authorize  representa¬ 
tives  of  the  Government  to  settle  or  defend 
any  such  claim  and  to  represent  the  Con¬ 
tractor  in  or  take  charge  of  any  litigation 
in  connection  therewith.  The  Contractor 
may,  at  his  own  expense,  be  associated  with 
the  representatives  of  the  Government  in  the 
settlement  or  defense  of  any  such  claim  or 
litigation. 

§  12— 7..5201— 23  Utilization  of  concerns 
in  labor  surplus  areas. 

In  accordance  with  FPR  1-1.805,  insert 
one  or  both  of  the  clauses  set  forth  in 
FPR  1-1.805-3. 

§  12—7.5201—24  Payment  for  overtime 
premiums. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.5001-24. 

§  12—7.5201—25  Dissemination  of  con¬ 
tract  information. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-11. 

§  12-7.5201-26  Notice  of  delays. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-9. 

§  12—7.5201—27  Gratuities. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-1, 

§  12—7.5201—28  Priorities,  allocution, 
and  allotments. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-3. 

§  12-7.5201-29  New  material. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-2. 

§  12—7.5201—30  Interpretation  or  m«>di- 
fication. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-4. 

§  12—7.5202  Clauses  to  be  used  when  ap¬ 
plicable. 

The  following  clauses  shall  be  included 
in  the  contract  when  their  use  is  ap¬ 
propriate. 

§  12—7.5202—1  Buy  American  Act. 

Insert  the  clause  set  forth  in  FPR  1- 
6.104-5  in  accordance  with  the  instruc¬ 
tions  for  its  use. 

§  12—7.5202—2  Military  security  require¬ 
ments. 

When  required  by  DOTPR  12-1.351,  in¬ 
sert  the  clause  set  forth  in  ASPR  7-104.- 
12,  as  modified  by  ASPR  7-204.12. 

§  12—7.5202—3  Negotiated  overhead 
rates. 

Insert  the  clause  set  forth  in  FPR  1- 
3.704-1  or  the  appropriate  clause  set  forth 
in  FPR  1-3.704-2. 


§  12—7.5202—4  Changes  to  make-or-buy 
program. 

In  accordance  with  FPR  1-3.902-3,  in¬ 
sert  the  clause  set  forth  therein. 

§  12—7.5202—5  Required  source  for 

jewel  bearings. 

In  accordance  with  FPR  1-1.319,  insert 
the  clause  contained  therein. 

§  12-7.5202-6  Value  engineering. 

A  value  engineering  incentive  clause 
shall  be  included  in  the  contract  in  ac¬ 
cordance  with  the  instructions  for  its  use 
in  DOTPR  12-1.5202-2. 

§  12—7.5202—7  Recovery  of  develop¬ 
mental  costs. 

Insert  the  clause  set  forth  in  DOTPR 
12-9.6202  in  accordance  with  the  instruc¬ 
tions  contained  therein. 

§  12—7.5202—8  Renegotiation. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.151-12  in  accordance  with  the  in¬ 
structions  contained  therein. 

§  12—7.5202—9  Aluminum. 

In  accordance  with  FPR  1-5.1001-1, 
insert  the  clause  set  forth  in  FPR  1- 
5.1001-2. 

§  12—7.5202—10  Stop  work  orders. 

The  clause  set  forth  in  DOTPR  12- 
7.151-8  may  be  included  under  the  con¬ 
ditions  described  therein,  provided  the 
clause  is  modified  in  accordance  with 
DOTPR  12-7.5002-11. 

§  12—7.5202—11  Competition  in  subcon¬ 
tracting. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.5002-12  in  accordance  with  the  in¬ 
structions  for  its  use. 

§  12—7.5202—12  Audit  and  records. 

Insert  the  clause  set  forth  in  FPR  1- 

3.814- 2 (c)  in  accordance  with  the  in¬ 
structions  for  its  use. 

§  12—7.5202—13  Price  reduction  for  de¬ 
fective  cost  or  pricing  data. 

Insert  the  clause  set  forth  in  FPR  1- 

3.814- l(a)  in  accordance  with  the  in¬ 
structions  for  its  use. 

§  12—7.5202—14  Subcontractor  cost  and 
pricing  data. 

Where  the  clause  in  FPR  1-3.814-1  (a) 
is  included  in  the  cmitract,  the  clause  in 
FPR  1-3.814-3 (a)  also  shall  be  included. 

§  12—7.5202—15  Government  property. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.5002-16  in  accordance  with  the  in¬ 
structions  for  its  use.  . 

§  12—7.5202—16  Excusable  delays. 

Insert  the  clause  set  forth  in  FPR  1- 
8.708  when  the  termination  clause  set 
forth  in  FPR  1-8.702  is  used. 

§  1 2— 7..5202— 1 7  General  Services  Ad¬ 
ministration  supply  sources. 

When  it  is  determined  appropriate  in 
accordance  with  Administration  pro¬ 
cedures  to  authorize  the  contractor  to 
utilize  General  Services  Administration 
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supply  soxirces  In  performing  a  cost-reim¬ 
bursement  type  contract  pursuant  to 
FPR  Subpart  1-5^.  the  following  clause 
shall  be  inserted  in  the  (xmtract: 

Oenekal  Sekvices  Administration  Supply 
Sources 

The  Contracting  Officer  may  Issue  the  Con¬ 
tractor  an  authorization  to  utilize  General 
Services  Administration  supply  sources  for 
property  to  be  used  in  the  performance  of 
this  contract.  Title  to  all  property  acquired 
under  such  an  authorization  shall  be  in  the 
Government.  All  prc^erty  acquired  under 
such  an  authorization  shall  be  subject  to 
the  provisions  of  the  clause  of  this  contract 
entitled  “Government  Property’’,  except 

(b)  and  (c)  thereof. 

§  12— 7.S202— 18  Filing  of  putenl  appli* 
cations. 

In  accordance  with  DOTPR  12-9.6109, 
insert  the  clause  set  forth  therein. 

§  12—7.5202—19  Background  patents 
(license). 

Insert  the  clause  set  forth  in  DOTPR 
12-9.6105-1  in  accordance  with  the  in¬ 
structions  contained  in  DOTPR  12- 
9.6105. 

§  12—7.5202—20  Reporting  and  refund 
of  royalties. 

In  accordance  with  DOTPR  12-9.6111 
and  12-9.6112,  insert  the  clause  or  clauses 
set  forth  therein. 

Subpart  12-7.53  [Reserved] 

Subpart  1 2—7.54 — Clauses  for 
Architect-Engineer  Contrqcts 
§  12-7.5400  Scope. 

This  subpart  sets  forth  contract  clauses 
for  use  in  fixed-price  architect-engineer 
contracts  in  addition  to  those  prescribed 
in  the  August  1970  edition  of  Standard 
Form  253  (see  FPR  1-16.702). 

§  12—7.5400—1  Aniendment  of  Standard 
Form  253. 

Pending  the  publication  of  a  new  edi¬ 
tion  of  Standard  Form  253,  the  “Ex¬ 
amination  of  Records’’  clause  contained 
therein  shall  be  deleted,  and  the  clause 
set  forth  in  FPR  1-7.101-10  entitled  “Ex¬ 
amination  of  Records  by  Comptroller 
General”  shall  be  substituted  therefor. 
The  term  “Architect-Engineer”  shall  be 
substituted  for  “Contractor”  wherever 
it  appears  in  the  dause. 

§  12—7.5401  Required  claur<es. 

§  12—7.5401—1  Compo»iition  of  eonlrae- 
tor. 

Composition  of  Contractor 

If  the  Contractor  hereunder  Is  comprised 
of  more  than  one  legal  entity,  each  entity 
shall  be  Jointly  and  severally  liable  here¬ 
under. 

§  12—7.5401—2  Interpretation  or  modi* 
fieation. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-4. 

§  12—7.5401—3  Dissemination  of  eon- 
traet  information. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-11,  substituting  “Architect- 
Engineer”  for  "Contractor.” 


§  12— 7.5-401— 4  Inspection. 

Inspection 

’The  Government,  through  any  authorized 
representative,  may  at  all  reasonable  times. 
Inspect  or  otherwise  evaluate  the  work  being 
performed  hereunder  and  the  premises  In 
which  It  is  being  performed.  If  any  Inspec¬ 
tion  or  evaluation  Is  made  by  the  Govern¬ 
ment  on  the  premises  of  the  Architect-En¬ 
gineer  or  subcontractor,  the  Architect-En¬ 
gineer  shall  provide  and  shaU  require  his 
subcontractors  to  provide  all  reasonable  fa¬ 
cilities  and  assistance  for  the  safety  and  con¬ 
venience  of  the  Government  representatives 
In  the  performance  of  their  duties.  All  In¬ 
spections  and  evaluations  shall  be  performed 
in  such  a  manner  as  will  not  unduly  delay 
the  work. 

§  12—7.5401—5  Notice  of  delays. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-9,  substituting  “Architect-En¬ 
gineer”  for  “Contractor”. 

§  12—7.5401—6  Certification  of  drawings 
and  other  documents. 

Certification  of  Drawings  and  Other 
Documents 

’The  Architect-Engineer  or  his  authorized 
representative  shall  sign  the  original  tracings 
of  all  drawings  and  the  first  page  of  all  spec¬ 
ifications,  estimates,  or  similar  documents 
under  the  Architect-Engineer’s  printed  name 
and  over  the  affixed  replica  of  his  professional 
seal  or  his  registration  certificate  number,  in¬ 
cluding  the  State  or  Jurisdiction  of  Issuance. 

§  12— 7.5-401— 7  Craliiitics. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-1,  substituting  “Architect-En¬ 
gineer”  for  “Contractor”. 

§  12—7.5402  Clauses  lo  be  used  when  ap¬ 
plicable. 

’The  following  clauses  shall  be  in¬ 
cluded  in  the  contract  when  their  use  is 
appropriate. 

§  12—7.5402—1  Military  security  require¬ 
ments. 

Insert  the  Military  Security  Require¬ 
ments  clause  in  ASPR  7-104.12  in  accord¬ 
ance  with  the  instructions  for  its  use  in 
DOTPR  12-1.351. 

§  12—7.5402—2  Audit  and  records. 

Insert  the  clause  set  forth  in  FPR 
1-3.814-2 (a)  in  accordance  with  the  in¬ 
structions  for  its  use. 

§  12—7.5-402-3  Price  reduction  for  dc- 
.  fective  cost  or  pricing  data. 

Insert  the  clause  set  forth  in  FPR 
1-3.814-1  (a)  in  accordance  with  the  in¬ 
structions  for  its  use. 

§  12—7.5402—4  Subcontractor  cost  or 
pricing  data. 

Insert  the  clause  set  forth  in  FPR 
1-3.814-3 (a)  in  accordance  with  the  in¬ 
structions  for  its  use. 

§  12—7.5402—5  .Arcbitectural  designs 
and  data — Government  rights  (sole 
property). 

Where  the  purpose  of  a  contract  for 
architect-engineer  services  is  to  obtain  a 
unique  architectural  design  of  a  building, 
a  monument,  or  ccmstruction  of  a  simi¬ 
lar  nature,  which  for  artistic,  esthetic, 
or  other  special  reasons  the  Govern¬ 
ment  does  not  want  duplicated  by  anyone 


else,  the  Government  may  desire  to  ac¬ 
quire  exclusive  control  of  the  data  per¬ 
taining  to  such  design.  ’The  clause  set 
forth  in  FPR  1-16.703  (d)  shall  be  used 
only  in  those  cases  where  the  contracting 
ofiBcer  determines  for  the  forgoing  rea¬ 
sons  that  it  is  desirable  to  maintain  ex¬ 
clusive  control  over  the  design  and  data. 

§  12—7.5402—6  Renegotiation. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.151-12  in  accordance  with  the  in¬ 
structions  for  its  use. 

§  12—7.5403  Additional  clauses. 

The  following  clauses  shall  be  included 
in  the  contract  when  it  is  deemed  neces¬ 
sary  or  desirable  to  cover  the  subject 
matter  thereof.  The  clauses  may  be  mod¬ 
ified,  when  necessary,  to  adapt  to  special 
situations. 

§  12-7.5403—1  Method  of  payment. 

Method  op  Payment 

(a)  Estimates  shall  be  made  monthly  of 
the  amount  and  value  of  the  work  and  serv¬ 
ices  performed  by  the  Architect-Engineer 
under  this  contract,  such  estimates  to  be 
prepared  by  the  Architect-Engineer  and  ac¬ 
companied  by  such  supporting  data  as  may 
be  required  by  the  Contracting  Officer. 

(b)  Upon  approval  of  such  estimate  by 
the  Contracting  Officer  payment  upon  prop¬ 
erly  certified  vouchers  shall  be  made  to  the 
Architect-Engineer  as  soon  as  practicable 
of  90%  of  the  amount  as  determined  above, 
less  all  previous  payments:  Provided,  how¬ 
ever,  That  If  the  Contracting  Officer  deter¬ 
mines  that  the  work  Is  substantially 
complete  and  that  the  amount  of  retained 
percentages  Is  In  excess  of  the  amount  con¬ 
sidered  by  him  to  be  adequate  for  the  pro¬ 
tection  of  the  Government,  he  may  at  his 
discretion  release  to  the  Architect-Engineer 
such  excess  amount. 

(c)  Upon  satisfactory  completion  by  the 
Architect-Engineer  and  acceptance  by  the 
Contracting  Officer  of  the  work  required  by 
the  contract,  the  Architect-Engineer  will  be 
paid  the  unpaid  balance  of  any  money  due 
under  the  contract. 

(d)  As  a  precedent  to  final  payment  under 
the  contract,  the  Architect-Engineer  shall 
execute  and  deliver  to  the  Contracting  Of¬ 
ficer  a  release  of  all  claims  ag^ainst  the  Gov¬ 
ernment  arising  under  or  by  virtue  of  this 
contract,  other  than  such  claims.  If  any,  as 
may  be  specifically  excepted  by  the  Architect- 
Engineer  from  the  operation  of  the  release 
In  stated  amounts  to  be  set  forth  therein. 

§  12—7.5403—2  Preparation  of  sperifica- 
lions. 

Preparation  of  Specifications 

The  Architect -Engineer  shall  make  refer¬ 
ence  to  applicable  Federal  specifications,  if 
available,  for  items  and  materials  used.  If 
Federal  specifications  are  not  available,  the 
Architect-Engineer  shall  reference  specifica¬ 
tions  prepared  by  recognized  professional 
manufacturer  or  construction  societies,  or 
furnish  descriptions  of  the  Items  or  materials 
containing  all  the  fundamental  properties 
and  all  the  essential  requirements  to  be  met 
by  the  Items  or  materials.  When  an  Item  or 
material  cannot  be  described  because  of  Its 
technical  construction  or  composition  or  be¬ 
cause  It  is  a  proprietary  Item,  the  name  of 
one,  and  if  available,  several,  suitable  com¬ 
mercial  products  shall  be  Included  as  part 
of  the  required  description,  followed  by  the 
words  “or  equal.”  If  It  Is  determined  that 
one  and  only  one  brand  of  Item  or  material 
will  meet  the  requirement,  the  Architect- 
Engineer  shall  so  state  and  shall  give  full 
Justification  for  that  determination.  Speclfi- 
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cations  will  not  duplicate,  contradict  or  cover 
the  same  subject  matter  contained  in  the 
general  and  special  provisions  to  be  used 
with  the  construction  contract.  A  complete 
set  ol  construction  contract  general  and  spe¬ 
cial  provisions  will  be  furnished  to  the 
Architect-Engineer  by  the  Contracting 
Officer. 

§'12—7.5403—3  Coii^lrtirlion  <‘o»t  limita¬ 
tions. 

Construction  Cost  Limitations 

(a)  The  Architect-Engineer  shall  accom¬ 
plish  the  design  services  required  under  this 
contract  so  as  to  permit  the  award  of  a 
construction  contract  in  an  amount  not  to 
exceed  the  estimated  construction  contract 
price  set  forth  in  this  contract. 

(b)  After  bids  or  offers  on  the  construc¬ 
tion  contract  for  this  project  are  opened,  the 
estimated  construction  contract  price  shall 
be  increased  by  a  percentage  representing 
the  increase  in  the  level  of  building  con¬ 
struction  costs  during  the  period  between 
the  date  of  award  of  this  contract  and  the 
date  bids  or  offers  were  opened.  The  per¬ 
centage  of  Increase  shall  be  determined  by 
averaging  the  building  construction  cost 
indices  for  that  period  as  published  by  the 
Engineering  News-Record  Building  Cost 
Index,  the  Associated  General  Contractors 
of  America  Construction  Cost  Index,  and 
E.  H.  Boeckh  &  Associates. 

(c)  If  the  lowest  acceptable  bid  or  offer 
exceeds  by  more  than  five  percent  the  esti¬ 
mated  construction  contract  price,  adjusted 
in  accordance  with  paragraph  (b)  above,  the 
Architect-Engineer  shall,  at  no  cost  to  the 
Government,  redesign  or  make  such  revisions 
in  the  drawings  and  specifications  as  are 
required  to  mieet  the  requirements  of  (a) 
above.  The  Architect-Engineer  shall  com¬ 
mence  such  revisions  promptly  upon  receipt 
of  notice  and  directions  from  the  Contract¬ 
ing  Officer  and  shall  complete  the  revisions 
within  the  time  determined  by  the  Contract¬ 
ing  Officer  to  be  commensurate  with  the  ex¬ 
tent  of  the  revisions  required. 

(d)  In  the  event  the  Architect-Engineer 
fails  or  refuses  to  furnish  revisions  as  may  be 
required  in  accordance  with  this  clause,  he 
shall  ^  deemed  to  have  failed  to  perform 
the  contract.  At  the  sole  option  of  the  Gov¬ 
ernment,  he  shall  either  reimburse  the  Gov¬ 
ernment  all  payments  received  to  date  under 
this  contract  or  reimburse  the  Government 
the  cost  of  having  the  revisions  accom¬ 
plished  by  other  means. 

Note;  Whenever  the  above  clause  is  in¬ 
cluded  in  a  contract,  the  statement  below 
shall  be  inserted  in  the  description  of  the 
work  to  be  performed  by  the  Architect - 
Engineer: 

“The  estimated  construction  contract  price 
for  the  project  described  herein  is  $ _ ” 

The  figure,  to  be  Inserted  in  this  statement 
is  to  be  established  by  agreement  between 
the  Architect-Engineer  and  the  Government. 

§  12—7.5403—4  Building  codes. 

Building  Codes 

The  Architect-Engineer  shall  plan  and  de- 
slg  1  this  project  in  accordance  with  the 
building  ordinances,  codes,  and  regulations 
of  the  county  and  political  subdivision  in 
which  the  project  is  to  be  constructed  inso¬ 
far  as  they  are  binding  upon  the  United 
States  Government.  The  project  shall  also 
be  planned  and  designed  in  compliance  with 
the  latest  edition  of  the  American  National 
Building  Code  as  recommended  by  the  Board 
of  Fire  Underwriters. 


Subpart  12—7.56 — Clauses  for  Fixed- 
Price  Vessel  Repair,  Alteration  or 
Conversion  Contracts 
§  12—7.5600  Scope  of  subpart. 

This  subpart  is  applicable  only  to  the 
Coast  Guard.  It  sets  forth  or  cites  con¬ 
tract  clauses  to  be  used  for  fixed-price 
vessel  repair,  alteration  or  conversion 
contracts  and  where  necessary  provides 
instructions  for  their  use. 

§  12—7.5601  Required  clauses. 

The  clauses  set  forth  or  cited  in  this 
section  shall  be  included  in  fixed-price 
vessel  repair,  alteration  or  conversion 
contracts  which  are  formally  advertised 
and  to  be  performed  within  the  United 
States,  its  possessions,  or  Puerto  Rico. 
Unless  inappropriate,  the  clau.ses  should 
also  be  included  in  negotiated  contracts 
and  contracts  to  be  performed  outside 
the  United  States. 

§  12—7.5601—1  Delivery  and  shifting  of 
vessel. 

Delivery  and  Shifting  op  Vessel 

The  Government  shall  deliver  the  vessel 
to  the  Contractor  at  his  place  of  business. 
Upon  completion  of  the  work  the  Govern¬ 
ment  shall  accept  delivery  of  the  vessel  at 
the  Contractor’s  place  of  business.  The  Con¬ 
tractor  shall  provide,  at  no  additional  charge, 
upon  24  hours’  advance  notice,  a  tug  or  tugs 
and  docking  pilot,  acctptable  to  the  Con¬ 
tracting  Officer,  to  assist  in  handling  the 
vessel  between  (to  and  from)  the  Contrac¬ 
tor’s  plant  and  the  nearest  point  in  a  water¬ 
way  regularly  navigated  by  vessels  of  equal 
or  greater  draft  and  length.  While  the  vessel 
is  in  the  hands  of  the  Contractor,  any  neces¬ 
sary  towage,  cartage,  or  other  transportation 
between  ship  and  shop  or  elsewhere,  which 
may  be  incident  to  the  work  herein  specified, 
shall  be  furnished  by  the  Contractor  without 
additional  charge  to  the  Government. 

§  12— 7..560I— 2  Performance. 

Performance 

(a)  The  Contractor  shaU  make  the  neces¬ 
sary  arrangements  for  receiving  the  vessel  on 
the  specified  date,  such  arrangements  to  be 
satisfactory  to  the  Contracting  Officer  or  his 
duly  authorized  representative. 

(b)  The  Contractor  shall  promptly  com¬ 
mence  the  work  required  by  the  contract  and 
shall  diligently  prosecute  same  to  comple¬ 
tion  to  the  satl^actlon  of  the  Contracting 
Officer. 

(c)  Except  as  otherwise  provided  in  this 
contract,  the  Contractor  shall  furnish  all 
necessary  material,  labor,  services,  equip¬ 
ment,  supplies,  power,  accessories,  facilities 
and  such  other  things  and  services  as  are 
necessary  for  accomplishing  the  work  speci¬ 
fied  in  this  contract  subject  to  the  right  re¬ 
served  in  the  Government  under  the  “Gov¬ 
ernment-furnished  Property”  clause  of  the 
contract. 

(d)  ’The  Contractor  shall  without  charge 
and  without  specific  requirement  therefor: 

(1)  Make  available  at  the  plant  to  per¬ 
sonnel  of  the  vessel,  while  in  drydock  or  on 
a  marine  railway,  toilet  and  similar  facilities 
acceptable  to  the  Contracting  Officer  as  ade¬ 
quate  in  number  and  sanitary  standards. 

(2)  Supply  and  maintain,  in  such  con¬ 
dition  as  the  Contracting  Officer  may  rea¬ 
sonably  require,  suitable  brows  and  gang¬ 
ways  from  the  pier,  drydock  or  marine  rail¬ 
way  to  the  vessel  (access  to  vessel  shall  be 


lighted  by  the  Contractor  during  all  periods 
of  darkness). 

(3)  Treat  salvage,  scrap,  or  other  ship’s 
material  of  the  Government  resulting  from 
performance  of  work  as  though  they  were 
items  of  Government-furnished  property  in 
accordance  with  provisions  of  the  “Govern¬ 
ment-furnished  Property”  clause  of  this 
contract. 

(4)  Perform,  or  pay  the  cost  of,  any  re¬ 
pairs,  reconditioning  or  replacements  nec¬ 
essary  as  a  result  of  the  use  by  the  Contrac¬ 
tor  of  any  of  the  vessel’s  machinery,  equip¬ 
ment  or  fittings,  including,  but  not  limited 
to,  winches,  pumps,  rigging,  or  pipelines. 

(e)  The  Contractor  shall  conduct  dock 
and  sea  trials  of  the  vessel  as  required  by 
the  specifications.  During  such  trials  the 
vessel  shall  be  under  the  control  of  the  ves¬ 
sel’s  commander  and  crew  with  representa¬ 
tives  of  the  Contractor  and  the  Government 
on  board  to  determine  whether  or  not  the 
work  done  by  the  Contractor  has  been  sat¬ 
isfactorily  performed.  Dock  and  sea  trials 
not  specified  herein  which  the  Contractor 
requires  for  his  own  benefit  shall  not  be 
undertaken  by  the  Contractor  without  prior 
notice  to  and  approval  of  the  Contracting 
Officer;  any  such  dock  trials  shall  be  con¬ 
ducted  at  the  expense  of  the  Contractor, 
and  any  such  sea  trials  shall  be  conducted 
at  the  risk  and  expense  of  the  Contractor. 

§  12— 7. .5601— 3  Iiisprriion  and  iiia  ncr 
of  doing  work. 

Inspection  and  Manner  of  Doing  Work 

(a)  All  work  and  material  shall  be  sub¬ 
ject  to  the  approval  of  the  Contracting  Offi¬ 
cer  or  his  duly  authorized  representative. 
Work  shall  be  performed  in  accordance  with 
the  plans  and  specifications  of  this  contract 
as  modified  by  any  change  order  Issued 
under  the  “Changes”  clause  in  this  contract. 

(b)  Unless  otherwise  specifically  provided 
for  herein,  all  operational  practices  of  the 
Contractor  and  all  workmanship  and  ma¬ 
terial,  equipment  and  articles  used  in  the 
performance  of  work  thereunder  shall  be  in 
accordance  with  American  Bureau  of  Ship¬ 
ping  Rules  for  Building  and  Classing  Steel 
Vessels,  U.S.  Coast  Guard  Marine  Engineer¬ 
ing  Regulations  and  Material  Specifications 
(Subchapter  J,  46  CPR),  U.S.  Coast  Guard 
Electrical  Engineering  Regulations  (Sub¬ 
chapter  J,  46  CFR),  U.S.  Coast  Guard  Navi¬ 
gation  and  Vessel  Inspection  Circular  No. 
4-60  (Part  IV — Notes  on  Repair) ,  and 
U.S.P.H.S.,  Handbook  on  Sanitation  in  Ves¬ 
sel  Construction,  in  effect  at  the  time  of  the 
Contractor’s  submission  of  bid  (or  accept¬ 
ance  of  the  contract,  if  negotiated),  and 
the  best  commercial  maritime  practices  ex¬ 
cept  where  Navy  specifications  are  specified, 
in  which  case  such  standards  of  material 
and  workmanship  shall  be  followed.  Where 
the  detailed  specifications  do  not  require  a 
Navy  standard,  and  the  requirements  are 
not  clearly  or  specifically  covered  by  one 
of  the  aforementioned  standards,  the  Con¬ 
tracting  Officer  or  his  designated  representa¬ 
tive  shall  prescribe  a  Navy  or  Industrial 
standard  for  the  work  wherever  applicable, 
and  the  decision  shall  be  final:  Provided, 
however.  That  where  the  requirements  of 
the  representative  for  development  of  de¬ 
tailed  drawings,  selection  of  materials  and 
equipment,  standards  of  workmanship, 
which  are  not  specifically  required  in  the 
specifications  result  in  a  change  in  unit 
price,  total  contract  price,  quantity,  quality, 
or  delivery  schedule,  the  Contracting  Officer 
will  be  advised  accordingly  and  the  Con¬ 
tractor  will  not  proceed  with  the  work  until 
specifically  directed  to  do  so  by  the  Con¬ 
tracting  Officer. 


FEDERAL  REGISTER,  VOL.  37,  NO.  44 — SATURDAY,  MARCH  4,  1972 


RULES  AND  REGULATIONS 


4863 


(c)  All  material  and  workmanship  shall  be 
subject  to  Inspection  and  test  at  all  times 
during  the  Contractor’s  performance  of  the 
work  to  determine  their  quality  and  suitabil¬ 
ity  for  the  purpose  Intended  and  compliance 
with  the  contract.  In  case  any  material  or 
workmanship  furnished  by  the  Contractor  is 
found  prior  to  redell  very  of  the  vessel  to  be 
defective,  or  not  In  accordance  with  the  re¬ 
quirements  of  the  contract,  the  Govern¬ 
ment,  in  addition  to  Its  rights  under  any 
“Guaranty”  clause  which  may  be  contained 
in  this  contract,  shall  have  the  right  prior 
to  redelivery  of  the  vessel  to  reject  such  ma¬ 
terial  or  workmanship,  and  to  require  Its  cor¬ 
rection  or  replacement  by  the  Contractor  at 
the  Contractor’s  cost  and  expense.  If  the 
Contractor  falls  to  proceed  promptly  with 
the  replacement  or  correction  of  such  ma¬ 
terial  or  workmanship,  as  required  by  the 
Contracting  Officer,  the  Government  may,  by 
contract  or  otherwise,  replace  or  correct  such 
material  or  workmanship  and  charge  to  the 
Contractor  the  excess  cost  occasioned  the 
Government  thereby.  The  Contractor  shall 
provide  and  maintain  an  inspection  system 
acceptable  to  the  Government  covering  the 
work  specified  In  the  contract.  Records  of  all 
inspection  work  by  the  Contractor  shall  be 
kept  complete  and  available  to  the  Govern¬ 
ment  during  the  performance  of  the  con¬ 
tract  and  for  a  period  of  60  days  after  com¬ 
pletion  of  all  work  required  by  the  contract. 

(d)  No  welding,  Including  tack  welding 
and  brazing,  shall  be  permitted  In  connec¬ 
tion  with  repairs,  completions,  alterations, 
or  addition  to  hulls,  meichlnery  or  compo¬ 
nents  of  vessels,  unless  the  welder  at  the 
time  has  a  valid  qualification  record,  certi¬ 
fied  by  the  U.S.  Coast  Guard,  the  American 
Bureau  of  Shipping,  or  the  Department  of 
the  Navy.  The  welder’s  qualifications  shall 
be  appropriate  for  the  particular  service  ap¬ 
plication,  filler  material  type,  position  of 
welding,  and  welding  process  Involved  In  the 
work  being  undertaken.  A  welder  who  for  a 
perloW  of  three  (3)  months  or  more  has  not 
used  the  process  for  which  he  was  qualified, 
or  at  any  time  deemed  necessary  by  the  Con¬ 
tracting  Officer  because  of  a  reasonable 
doubt  of  the  welder’s  ability,  may  be  re¬ 
quired  to  requallfy.  Welder’s  qualification 
for  this  purpose  shall  be  as  outlined  In 
“Marine  Engineering  Regulations”  of  the 
U.S.  Coast  Guard.  Contractors  or  fabricators 
desiring,  or  where  required  by  the  detailed 
specifications  or  Job  order,  to  weld  with  a 
process  other  than  manual  shielded  arc 
shall  submit  procedure  qualification  tests  for 
approval  prior  to  production  welding.  Pro¬ 
cedure  qualification  tests  shall  be  conducted 
In  accordance  with  the  requirements  of  the 
"Marine  Engineering  Regulations”  of  the 
U.S.  Coast  Guard. 

(e)  ’The  Contractor  shall  exercise  reason¬ 
able  care  to  protect  the  vessel  from  fire,  and 
the  Contractor  shall  maintain  a  reasonable 
system  of  Inspection  over  the  activities  of 
welders,  burners,  riveters,  painters,  plumb¬ 
ers  and  similar  workers,  particularly  where 
such  activities  are  undertaken  in  the  vicinity 
of  the  vessel’s  magazines,  fuel  oil  tanks  or 
storerooms  containing  flammable  materials. 
A  reasonable  number  of  hose  lines  shMl 
be  maintained  by  the  Contractor  ready  for 
immediate  use  on  the  vessel  at  all  times 
while  the  vessel  Is  berthed  alongside  the 
Contractor’s  pier  or  In  drydock  or  on  a  ma¬ 
rine  railway.  All  tanks  under  alteration  or 
repair  shall  be  cleaned,  washed  and  steamed 
out  or  otherwise  made  safe  by  the  Con¬ 
tractor  If  and  to  the  extent  necessary,  and 
the  Contracting  Officer  shall  be  furnished 
with  a  “gas-free”  or  “safe-for-hot-work” 
certificate  before  any  hot-work  Is  done  on 
a  tank.  Unless  otherwise  provided  in  this 
contract,  the  Contractor  shall  at  all  times 
maintain  a  reasonable  fire  watch  about  the 


vessel.  Including  a  fire  watch  on  the  vessel 
while  work  Is  being  performed  thereon. 

(f)  The  Contractor  shall  place  proper 
safeg\iards  and/or  effect  such  safety  pre¬ 
cautions  as  necessary.  Including  suitable  and 
sufficient  lighting,  for  the  prevention  of  acci¬ 
dents  or  injury  to  persons  or  property  during 
the  prosecution  of  work  under  this  contract 
and/or  from  time  of  receipt  of  the  vessel 
until  acceptance  of  work  performed  by  the 
Government. 

(g)  Except  as  otherwise  provided  in  this 
contract,  when  the  vessel  Is  In  the  custody 
of  the  Contractor  or  in  drydock  or  on  a 
marine  railway  and  the  temperature  becomes 
as  low  as  35*  F.,  the  Contractor  shall  keep 
all  pipe-lines,  fixtures,  traps,  tanks,  and 
other  receptacles  on  the  vessel  drained  to 
avoid  damage  from  freezing,  or  if  this  is  not 
practicable,  the  vessels  shall  be  kept  heated 
to  prevent  such  danuige.  ’The  vessel’s  stem 
tube  and  propeller  hubs  shall  be  protected 
from  frost  damage  by  applied  heat  through 
the  use  of  a  salamander  or  other  proper 
means. 

(h)  ’The  work  shall,  whenever  practicable, 
be  performed  In  such  manner  as  not  to  inter¬ 
fere  with  the  berthing  and  messing  of 
civilian  or  military  personnel  attached  to 
the  vessel,  and  provisions  shall  be  made  so 
that  personnel  assigned  shall  have  access 
to  the  vessel  at  all  times,  it  being  under¬ 
stood  that  such  personnel  will  not  inter¬ 
fere  with  the  work  or  the  Contractor’s 
workman. 

(I)  The  Government  does  not  guarantee 
the  correctness  of  the  dimensions,  sizes  and 
shapes  given  in  any  sketches,  drawings, 
plans  or  specifications  prepared  or  furnished 
by  the  Government.  The  Contractor  shall 
be  responsible  for  the  correctness  of  the 
shape,  sizes  and  dimensions  of  parts  to  be 
furnished  hereunder,  other  than  those  fur¬ 
nished  by  the  Government. 

(J)  The  Contractor  shall  at  all  times  keep 
the  site  of  the  work  on  the  vessel  free  from 
accumulation  of  waste  material  or  rubbish 
caused  by  his  employees  or  the  work,  and 
at  the  completion  of  the  work  shall  remove 
all  rubbish  from  and  about  the  site  of  the 
work  and  shall  leave  the  work  in  Its  im¬ 
mediate  vicinity  “broom  clean,”  unless  more 
exactly  specified  In  this  contract. 

(k)  Any  question  regarding  or  rising  out 
of  the  Interpretations  of  plans  and  specifica¬ 
tions  of  this  contract  or  any  discrepancies 
between  the  plans  and  specifications  shall 
be  determined  by  the  Contracting  Officer 
or  his  duly  authorized  representative:  Pro¬ 
vided,  however,  ’That  any  interpretations  or 
determinations  by  the  authorized  representa¬ 
tive  which  affect  the  price  or  delivery  time 
specified  In  this  contract  must  be  approved 
In  writing  by  the  Contracting  Officer  prior 
to  proceeding  with  the  requirements  of  such 
Interpretations  or  determinations. 

(l)  While  In  drydock  or  on  a  marine  rail¬ 
way,  the  commanding  officer  of  the  vessel,  if 
then  in  commission,  shall  be  responsible  for 
the  proper  closings  of  openings  to  the  ship’s 
bottom  upon  which  no  work  Is  being  done 
by  the  Contractor.  ’The  Contractor  shall  be 
responsible  for  the  closing  before  the  end  of 
working  hours,  of  all  valves  and  openings 
upon  which  work  Is  being  done  by  Its  work¬ 
men  when  such  closing  is  practicable.  ’The 
Contractor  shall  keep  the  commanding  officer 
cognizant  of  the  closure  status  of  all  valves 
and  openings  upon  which  the  Contractor’s 
workmen  have  been  working. 

§  12—7.5601—4  SubcontraclK. 

Subcontracts 

(a)  Nothing  contained  In  the  contract 
shall  be  construed  as  creating  any  con¬ 
tractual  relationship  between  any  subcon¬ 
tractor  and  the  Government.  The  divisions 


or  sections  of  the  spedflcatlons  are  not  In¬ 
tended  to  control  the  Contractor  In  dividing 
the  work  among  subcontractors  or  to  limit 
the  work  performed  by  any  trade. 

(b)  ’The  Contractor  shall  be  responsible  to 
the  Government  for  acts  and  omissions  of  his 
own  employees,  and  of  subcontractors  and 
their  employees.  He  shall  also  be  responsible 
Tor  the  coordination  of  the  work  of  the 
trades,  subcontractors,  and  material  men. 

(c)  ’The  Contractor  shall,  without  addi¬ 
tional  expense  to  the  Government,  employ 
specialty  subcontractors  where  required  by 
the  specifications. 

(d)  The  Government  or  Its  representatives 
will  not  undertake  to  settle  any  differences 
between  the  Contractor  and  his  subcon¬ 
tractors  or  between  subcontractors. 

§  12-7.5601-5  Laydays. 

Lay  Days 

(a)  Lay  day  time  will  be  paid  for  by  the 
Government  at  the  Contractor’s  stipulated 
bid  price  for  this  Item  of  the  contract  when 
the  vessel  remains  on  the  dry  dock  or  Marine 
Railway  as  a  result  of  any  change  that  in¬ 
volves  work  in  addition  to  that  required 
under  the  basic  contract. 

(b)  No  cost  for  lay  day  time  shall  be  paid 
until  all  accepted  Items  of  the  basic  contract 
for  which  a  price  was  established  by  the  Con¬ 
tractor  and  for  which  docking  of  the  vessel 
was  required  have  been  satisfactorily 
completed. 

(c)  Days  of  hauling  out  and  floating, 
whatever  the  hour,  shall  not  be  paid  as  lay 
day  time,  and  days  when  no  work  Is  per¬ 
formed  by  the  Contractor  shall  not  be  paid 
as  lay  day  time. 

(d)  Payment  of  lay  day  time  shall  con¬ 
stitute  complete  compensation  for  all  cost 
except  for  the  direct  cost  of  performing  the 
changed  work. 

§  12—7.5601—6  Changes. 

Chances 

The  Contracting  Officer  may  at  any  time, 
by  written  change  order,  and  without  notice 
to  the  sureties,  make  changes  within  the 
general  scope  of  this  contract  In  (1)  draw¬ 
ings.  designs,  plans  and  specifications,  (11) 
work  to  be  performed  under  the  contract, 
(111)  place  of  performance  of  the  work,  and 
(Iv)  time  of  commencement  or  completion 
of  the  work,  and  may  otherwise  vary  the  re¬ 
quirements  of  the  contract  within  the  gen¬ 
eral  scope  thereof.  If  any  such  change  causes 
an  Increase  or  decrease  in  the  cost  of,  or  the 
time  required  for.  performance  of  the  con¬ 
tract,  whether  chanred  or  not  changed  by 
any  such  change  order,  an  equitable  adjust¬ 
ment  shall  be  made  In  the  price  or  In  the 
date  of  completion,  or  both,  and  the  con¬ 
tract  shall  be  modified  in  writing  accordingly. 
The  price  adjustment  for  the  change  order 
and  the  adjustment  in  the  date  of  comple¬ 
tion  shall  be  avreed  upon  and  reduced  to 
writing  at  the  time  the  change  is  ordered 
or  as  soon  thereafter  as  practicable.  A  re¬ 
quest  for  price  adjustment,  together  with  the 
Contractor’s  written  estimate  of  the  in¬ 
creased  cost,  must  be  asserted  within  10  days 
from  the  date  of  receipt  by  the  Contractor  of 
the  notification  of  change  or  within  such 
further  time  as  the  Contracting  Officer  may 
allow  on  request  made  by  the  Contractor  dur¬ 
ing  such  period:  Provided,  That,  without 
prejudicing  the  right  to  reject  any  claim  as¬ 
serted  after  this  time.  If  the  Contracting 
Officer  decides  that  the  facts  Justify  such 
action,  may  receive  and  act  upon  any  such 
request  asserted  at  any  later  time  prior  to 
final  payment  under  the  contract,  except 
that  In  such  event  no  profit  shall  be  allowed 
to  the  Contractor.  Where  the  cost  of  prop¬ 
erty  made  obsolete  or  excess  as  result  of  a 
change  Is  Included  In  the  Contractor’s  claim 
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for  adjustment,  the  Contracting  Officer  shall 
have  the  right  to  prescribe  the  manner  or 
disposition  of  such  property.  Failure  to  agree 
to  any  adjustment  shall  be  a  dispute  con> 
cernlng  a  question  of  fact  within  the  mean¬ 
ing  of  the  clause  of  this  contract  entitled 
“Disputes.”  However,  nothing  In  this  clause 
shall  excuse  the  Contractor  from  proceeding 
with  the  contract  as  changed. 

§  12-7.5601-7  Extras. 

Insert  the  clause  set  forth  in  FPR  1- 
7.101-3. 

§  12—7.5601—8  Payments. 

Payments 

Unless  otherwise  specified,  the  Contractor 
shall  be  paid,  upon  the  submission  of  proper 
invoice  or  vouchers,  the  prices  stipulated 
herein  for  supplies  delivered  and  accepted 
or  services  rendered  and  accepted,  less  de¬ 
ductions,  if  any,  as  herein  provided. 

§  12—7.5601—9  Go- oil’  •’flit  -  f’.irnisht'd 

property. 

Government-Furnisiieo  Pkopehty 

(a)  Government-furnished  property.  The 
Government  shall  deliver  to  the  Contractor, 
for  use  in  connection  with  and  under  the 
terms  of  this  contract,  the  property  de¬ 
scribed  as  Government-furnished  property  in 
the  contract  or  specifications,  together  with 
such  related  data  and  information  as  the 
Contractor  may  request  and  as  may  reason¬ 
ably  be  required  for  the  1  ite  ided  use  of 
such  property  (hereinafter  referred  to  as 
“Government-furnished  property”) :  Pro¬ 
vided,  however.  That  the  vessel,  its  equip¬ 
ment,  moveable  stares,  carg..  cr  other  ship’s 
material  shall  not  be  Government-furnished 
property.  The  delivery  cr  performance  dates 
for  the  supplies  or  services  to  be  furnished 
by  the  Contractor  under  the  contract  are 
based  upon  the  expectatloi  that  Govern¬ 
ment-furnished  property  suitable  for  use 
(except  for  such  property  furnished  “as  is”) 
will  be  delivered  to  the  Contractor  at  the 
times  stated  in  the  schedule  cr.  if  not  so 
stated,  in  sufficient  time  to  enable  the  Con¬ 
tractor  to  meet  such  delivery  or  performance 
dates.  In  the  event  that  Government- 
fvumished  property  is  not  delivered  to  the 
Contractor  by  such  time  cr  times,  the  Con¬ 
tracting  Officer  shall,  upon  timely  written 
request  made  by  the  Contractor,  make  a 
determination  of  the  delay  occasioned  the 
Contractor  thereby,  and  shall  equitably  ad¬ 
just  the  delivery  or  performance  dates  or 
the  contract  price,  or  both,  aiid  any  other 
contractual  provision  affected  by  such  delay, 
in  accordance  with  the  procedures  provided 
for  under  the  “Changes”  clause  of  this  con¬ 
tract.  Except  for  Government-furnished 
property  furnished  “as  is”,  in  the  event  the 
Govemment-fumlshed  property  is  received 
by  the  Contractor  in  a  condition  not  suit¬ 
able  for  the  intended  use  the  Contractor 
shall,  upon  receipt  thereof,  notify  the  Con¬ 
tracting  Officer  of  such  fact  and,  as  directed 
by  the  Contracting  Officer,  either  (1)  return 
such  property  at  the  Government’s  expense 
or  otherwise  dispose  of  the  property,  or 
(il)  effect  repairs  or  modifications.  Upon 
the  completion  of  (i)  or  (il)  above,  the 
Contracting  Officer  upon  written  request  of 
the  Contractor  shall  equitably  adjust  the 
delivery  or  performance  dates  or  the  con¬ 
tract  price,  or  both,  and  any  other  contrac¬ 
tual  provision  affected  by  the  rejection  or 
disposition,  or  the  repair  or  modification,  in 
accordance  with  the  procedures  provided  for 
in  the  “Changes"  clause  of  this  contract.  The 
foregoing  provisions  for  adjustment  are  ex¬ 
clusive  and  the  Government  shall  not  be 
liable  to  suit  for  breach  of  contract  by  rea¬ 
son  of  any  delay  in  delivery  of  Govemment- 
fumlshed  property  or  delivery  of  such  prop¬ 


erty  in  a  condition  not  suitable  for  Its 
Intended  use. 

(b)  Changes  in  Government -furnished 
property.  (1)  By  notice  in  writing,  the  Con¬ 
tracting  Officer  may  (1)  decrease  the  property 
provided  or  to  be  provided  by  the  Govern¬ 
ment  under  this  contract,  or  (ii)  substitute 
other  Government-owned  property  for  prop¬ 
erty  to  be  provided  by  the  Government,  or 
to  be  acquired  by  the  Contractor  for  the 
Government,  under  this  contract.  The  Con¬ 
tractor  shall  promptly  take  such  action  as 
the  Contracting  Officer  may  direct  with  re¬ 
spect  to  the  removal  and  shipping  of  property 
covered  by  such  notice. 

(2)  In  the  event  of  any  decrease  in  or 
substitution  of  property  pursuant  to  sub- 
paragraph  (1)  above,  or  any  withdrawal  of 
authority  to  use  property  provided  under 
any  other  contract  or  lease,  which  property 
the  Government  had  agreed  in  the  Sched¬ 
ule  to  make  available  for  the  performance  of 
the  contract,  the  Contracting  Officer,  upon 
the  written  request  of  the  Contractor  (or, 
if  the  substitution  of  property  causes  a 
decrease  in  the  cost  of  performance,  on  his 
own  Initiative),  shall  equitably  adjust  such 
contractual  provisions  as  may  be  affected 
by  the  decrease,  substitution,  or  withdrawal, 
in  accordance  with  the  procedures  provided 
for  in  the  “changes”  clatise  of  this  contract. 

(c)  Title.  Title  to  all  property  furnished  by 
the  Government  shall  remain  in  the  Gov¬ 
ernment.  In  order  to  define  the  obligations 
of  the  parties  under  this  clause,  title  to  each 
item  of  facilities,  special  test  equipment, 
and  special  tx>ollng  (other  than  that  sub¬ 
ject  to  a  “Special  Tooling”  clause)  acquired 
by  the  Contractor  for  the  Government  pur¬ 
suant  to  the  contract  shall  pass  to  and  vest 
Ir.  the  Government  when  its  use  in  the  per¬ 
formance  of  the  contract  commences,  or  upon 
payment  therefor  by  the  Government,  which¬ 
ever  is  earlier,  whether  or  not  title  previously 
vested.  All  Govemment-fumlshed  property, 
together  with  all  property  acquired  by  the 
Contractor  title  to  which  vests  in  the  Gov¬ 
ernment  under  this  paragraph,  is  subject  to 
the  provisions  of  this  clause  and  is  herein¬ 
after  collectively  referred  to  as  “Government 
property.”  Title  to  Government  property 
shall  not  be  affected  by  the  incorporation 
or  attachment  thereof  to  any  property  not 
owned  by  the  Government,  nor  shall  such 
Government  property,  or  any  part  thereof, 
be  or  become  a  fixture  or  lose  its  identity  as 
personalty  by  reasons  of  affixation  to  any 
realty. 

(d)  Property  administration.  The  contrac¬ 
tor  shall  comply  with  the  provisions  of  the 
“Manual  for  Control  of  Government  Prop¬ 
erty  in  Possession  of  Contractors”  (Appendix 
B,  Armed  Services  Procurement  Regulations) 
as  in  effect  on  the  date  of  this  contract, 
which  Manual  is  hereby  incorporated  by 
reference  and  made  a  part  of  this  contract. 

(e)  Use  of  Government  property.  The  Gov¬ 
ernment  property  shall,  unless  otherwise  pro¬ 
vided  herein  or  approved  by  the  Contracting 
Officer,  be  used  only  for  the  performance  of 
this  contract. 

(f)  Maintenance  and  repair  of  Govern¬ 
ment  property.  The  Contractor  shall  main¬ 
tain  and  administer,  in  accordance  with 
sound  industrial  practice,  a  program  for  the 
maintenance,  repair,  protection  and  preser¬ 
vation  of  Government  property,  until  dis¬ 
posed  of  by  the  Contractor  in  accordance 
with  this  clause.  In  the  event  that  any  dam¬ 
age  occurs  to  Government  property  the  risk 
of  which  has  been  assumed  by  the  Govern¬ 
ment  under  this  contract,  the  Government 
shall  replace  such  items  or  the  Contractor 
shall  make  such  repair  of  the  property  as 
the  Government  directs;  Provided;  however. 
That  If  the  Contractor  cannot  effect  such 
repair  within  the  time  required,  the  Con¬ 
tractor  shall  dispose  of  such  property  in  the 
manner  directed  by  the  Contracting  Officer. 


The  contract  price  Includes  no  compsnsaticn 
to  the  Contractor  for  the  performance  of  any 
repair  or  replacement  for  which  the  Govern¬ 
ment  is  responsible,  and  an  equitable  adjust¬ 
ment  will  be  m^e  in  any  contractual 
provisions  affected  by  such  repair  or  replace¬ 
ment  of  Government  property  made  at  the 
direction  of  the  Government,  in  accordance 
with  the  procedures  provided  for  in  the 
“Changes”  clause  of  this  contract.  Any  re¬ 
pair  or  replacement  for  which  the  Contractor 
is  responsible  under  the  provisions  of  this 
contract  shall  be  accomplished  by  the  Con¬ 
tractor  at  his  own  expense. 

(g)  Risk  of  loss.  Unless  otherwise  provided 
in  the  contract,  the  Contractor  assumes  the 
risk  of.  and  shall  be  responsible  for,  any 
loss  of  or  damage  to  Government  property 
provided  under  this  contract  upon  its  deliv¬ 
ery  to  him  or  upon  passage  of  title  thereto 
to  the  Government  as  provided  in  paragraph 
(c)  to  the  extent  and  as  provided  in  the 
“Liability  and  Insurance”  clause  of  this  con¬ 
tract,  except  for  reasonable  wear  and  tear 
and  except  to  the  extent  that  such  property 
is  consumed  in  the  performance  of  this 
contract. 

(h)  Access.  The  Government,  and  any 
persons  designated  by  it,  shall  at  all  reason¬ 
able  times  have  access  to  the  premises  where¬ 
in  any  Government  property  is  located,  for 
the  purpose  of  inspecting  the  Government 
property. 

(I)  Final  accounting  and  disposition  of 
Government  property.  Upon  the  completion 
of  this  contract,  or  at  such  earlier  dates  as 
may  be  fixed  by  the  Contracting  Officer,  the 
Contractor  shall  submit,  in  a  form  acceptable 
to  the  Contracting  Officer,  inventory  sched¬ 
ules  covering  all  items  of  Government  prop¬ 
erty  not  consumed  in  the  performance  of 
work  in  this  contract  (including  any  result¬ 
ing  scrap)  or  not  theretofore  delivered  to 
the  Government,  and  shall  prepare  for  ship¬ 
ment,  deliver  f.o.b.  orig^ln,  or  dispose  of  the 
Government  property,  as  may  be  directed  or 
authorized  by  the  Contracting  Officer.  The 
net  proceeds  of  any  such  disposal  shall  be 
credited  to  the  contract  price  or  shall  be  paid 
in  such  other  manner  as  the  Contracting 
Officer  may  direct. 

(J)  Restoration  of  contractor’s  premises. 
Unless  otherwise  provided  herein,  the  Gov¬ 
ernment: 

(1)  May  abandon  any  Government  prop¬ 
erty  in  place,  and  thereupon  all  obligations 
of  the  Government  regarding  such  abandoned 
property  shall  cease;  and 

(2)  Shall  not  be  under  any  duty  or  obli¬ 
gation  to  restore  or  rehabilitate,  or  to  pay 
the  costs  of  the  restoration  or  rehabilitation 
of,  the  Contractor’s  i^ant  or  any  portion 
thereof  which  is  affected  by  the  abandonment 
or  removal  of  any  Government  property. 

(k)  Communications.  All  communications 
issued  pursuant  to  this  clause  shall  be  in 
writing. 

§  12—7.5601—10  Liability  and  insurance. 

Liability  and  Insurance 

(a)  The  Contractor  shall  exercise  reason¬ 
able  care  and  use  his  best  efforts  to  prevent 
accidents,  injury  or  damage  to  all  employees, 
persons,  and  property,  in  and  about  the  work, 
and  to  the  vessel  or  part  thereof  upon  which 
work  is  done. 

(b)  The  Contractor  shall  be  responsible 
for  and  make  good  at  his  own  cost  and  ex¬ 
pense  any  and  all  loss  of  or  damage  of  what¬ 
soever  nature  to  the  vessel  (or  part  thereof) , 
its  equipment,  moveable  stores  and  cargo, 
and  Government-owned  material  and  equip¬ 
ment  for  the  repair,  completion,  alteration 
of  or  addition  to  the  vessel  in  the  possession 
of  the  Contractor,  whether  at  the  plant  or 
elsewhere,  arising  or  growing  out  of  the  per¬ 
formance  of  the  work,  except  where  the  Con¬ 
tractor  can  affirmatively  show  that  such  loss 
or  damage  was  due  to  causes  beyond  the 
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Contractor’s  control,  was  proxlmately  caused 
by  the  fault  or  negligence  of  agents  or  em¬ 
ployees  of  the  Government  acting  within  the 
soope  of  their  authority,  or  which  loss  or 
damage  the  Contractor  by  exercise  of  reason¬ 
able  care  was  unable  to  prevent:  Provided. 
That  the  Contractor  shall  not  be  responsible 
for  any  such  loss  or  damage  discovered  after 
redelivery  of  the  vessel  unless  (1)  such  loss  or 
damage  is  discovered  within  sixty  (60)  days 
after  redelivery  of  the  vessel  and  (11)  such 
loss  or  damage  is  affirmatively  shown  to  have 
been  the  result  of  the  fault  or  negligence  of 
the  Contractor.  To  induce  the  Contractor  to 
perform  the  work  for  the  compensation  pro¬ 
vided,  it  is  speclhcally  agreed  that  the  Con¬ 
tractor’s  aggregate  liability  on  account  of  loss 
of  or  damage  to  the  vessel  (or  part  thereof), 
its  equipment,  movable  stores  and  cargo  and 
said  Government-owned  materials  and  eqvilp- 
ment  shall  In  no  event  exceed  the  sum  of 
$300,(X)0,  and  the  Government  assumes  as  to 
the  Contractor  the  risk  of  loss  or  damage 
(including,  but  not  limited  to,  loss  or  damage 
from  negligence  of  whatsoever  degree  of  the 
Contractor's  servants,  employees,  agents  or 
subcontractors  but  specifically  excluding  loss 
or  damage  from  willful  misconduct  or  lack  of 
good  faith  on  the  part  of  any  of  the  Contrac¬ 
tor’s  directors,  officers  and  any  of  his  man¬ 
agers,  superintendents  or  other  equivalent 
representatives  who  have  supervision  or  di¬ 
rection  of  (1)  all  or  substantially  all  of  the 
Contractor’s  business  or  (11)  all  or  substan¬ 
tially  all  of  the  Contractor’s  operation  at  any 
one  plant)  to  the  vessel  (or  part  thereof), 
its  equipment,  movable  stores  and  cargo  and 
said  Government-owned  materials  and  equip¬ 
ment  in  excess  of  $300,000:  Provided,  how¬ 
ever,  That  as  to  such  risk  assiuned  and  borne 
by  the  Government,  the  Government  shall  be 
subrogated  to  any  claim,  demand  or  cause  of 
action  against  third  persons  which  exists  in 
favor  of  the  Contractor,  and  the  Contractor 
shall,  if  required,  execute  a  formal  assign¬ 
ment  or  transfer  of  claims,  demands  or  causes 
of  action:  Provided,  further.  That  nothing 
contained  in  this  paragraph  shall  create  or 
give  rise  to  any  right,  privilege  or  power  in 
any  person  except  the  Contractor,  nor  shall 
any  person  (except  the  Contractor)  be  or  be¬ 
come  entitled  thereby  to  proceed  directly 
against  the  Government,  or  Join  the  Govern¬ 
ment  as  a  codefendant  in  any  action  against 
the  Contractor  brought  to  determine  the 
Contractor’s  liability  or  for  any  other  pur¬ 
pose. 

(c)  The  Contractor  indemnifies  and  holds 
harmless  the  Government,  its  agencies  and 
instrumentalities,  the  vessel  and  its  owners, 
against  all  suits,  actions,  claims,  costs  or 
demands  (including,  without  limitation, 
suits,  actions,  claims,  costs  or  demands  re¬ 
sulting  from  death,  personal  injury  and  prop¬ 
erty  damage)  to  which  the  Government,  its 
agencies  and  instrumentalities,  the  vessel  or 
its  owner  may  be  subject  or  put  by  reason 
of  damage  or  injury  (including  death)  to  the 
property  or  person  of  any  one  other  than 
the  Government,  its  agencies,  instrumental¬ 
ities  and  personnel,  the  vessel  or  its  owner, 
arising  or  resulting  in  whole  or  in  part  from 
the  fault,  negligence,  wrongful  act  or  wrong¬ 
ful  omission  of  the  Contractor,  or  any  sub¬ 
contractor,  his  or  their  servants,  agents  or 
employees:  Provided,  That  the  Contractor’s 
obligation  to  Indemnify  under  this  para¬ 
graph  (c)  shall  not  exceed  the  sum  of  $300,- 
000  on  account  of  any  one  accident  or  occur¬ 
rence  in  respect  of  any  one  vessel.  Such  in¬ 
demnity  shall  Include,  without  limitation, 
suits,  actions,  claims,  costs  or  demands  of  any 
kind  whatsoever,  resulting  from  death,  per¬ 
sonal  injury  or  property  damage  occurring 
during  the  period  of  performance  of  work  on 
the  vessel  or  within  60  days  after  redelivery 
of  the  vessel;  and  with  respect  to  any  such 
suits,  actions,  claims,  costs  or  demands  re¬ 
sulting  from  death,  personal  injury  or  prop¬ 


erty  damage  occurring  after  the  expiration 
of  such  period,  the  rights  and  liabilities  of 
the  Government  «nd  the  Contractor  shall  be 
as  determined  by  other  provisions  of  this 
contract  and  by  law:  Provided,  however.  That 
such  indemnity  shall  apply  to  death  occur¬ 
ring  after  such  period  which  results  from  any 
personal  injury  received  during  the  period 
covered  by  the  Contractor’s  indemnity  as 
provided  herein. 

(d)  ’The  Contractor  shall,  at  his  own  ex¬ 
pense,  procure,  and  thereafter  maintain  such 
casualty,  accident  and  liability  Insurance,  in 
such  forms  and  amounts  as  may  be  ap¬ 
proved  by  the  Contracting  Officer,  insuring 
the  performance  of  his  obligations  under 
paragraph  (c)  of  this  clause.  In  addition,  the 
Contractor  shall  at  his  own  expense  procure 
and  thereafter  maintain  such  ship  repairer’s 
legal  liability  Insurance  as  may  be  necessary 
to  insure  the  Contractor  against  his  liability 
as  ship  repairer  in  the  amount  of  $300,000 
or  the  value  of  the  vessel  as  determined  by 
the  Contracting  Officer,  whichever  is  the 
lesser,  with  respect  to  each  vessel  on  which 
work  is  performed:  Provided,  That,  in  the 
discretion  of  the  Contracting  Officer,  no  such 
insurance  need  be  procured  whenever  the 
contract  requires  work  on  parts  of  a  vessel 
only  and  such  work  is  to  be  performed  at  a 
plant  other  than  the  site  of  the  vessel.  Fur¬ 
ther,  the  Contractor  shall  procure  and  main¬ 
tain  in  force  Workmen’s  Compensation  In¬ 
surance  (or  its  equivalent)  covering  his  em¬ 
ployees  engaged  on  the  work  and  shall  Insure 
the  procurement  and  maintenance  of  such 
Insurance  by  all  subcontractors  engaged  on 
the  work.  ’The  Contractor  shall  provide  such 
evidence  of  such  Insurance  as  may  be,  from 
time  to  time,  required  by  the  Contracting 
Officer. 

(e)  No  allowance  shall  be  made  the  Con¬ 
tractor  in  the  contract  price  for  the  inclu¬ 
sion  of  any  premium  expense  or  charge  for 
any  reserve  made  on  account  of  self  insur¬ 
ance  for  coverage  against  any  risk  assumed 
by  the  Government  under  this  clause. 

(f)  As  soon  as  practicable  after  the  occur¬ 
rence  of  any  loss  or  damage  the  risk  of  which 
the  Government  has  a&mmed,  written  notice 
of  such  loss  or  damage  shall  be  given  by  the 
Contractor  to  the  Contracting  Officer,  which 
notice  shall  contain  full  particulars  of  such 
loss  or  damage.  If  claim  is  made  or  suit  is 
brought  thereafter  against  the  Contractor  as 
the  result  or  because  of  such  event,  the  Con¬ 
tractor  shall  inunediately  deliver  to  the 
Government  every  demand,  notice,  sununons 
or  other  process  received  by  him  or  his  repre¬ 
sentatives.  ’The  Contractor  shall  cooperate 
with  the  Government  and,  upon  the  Govern¬ 
ment’s  request,  shall  assist  in  effecting  set¬ 
tlements.  securing  and  giving  evidence,  ob¬ 
taining  the  attendance  of  witnesses  and  in 
the  conduct  of  suits;  and  the  Government 
shall  pay  to  the  Contractor  the  expense,  other 
than  the  cost  of  maintaining  the  Contrac¬ 
tor’s  usual  organization,  incurred  in  so  doing. 
’The  Contractor  shall  not,  except  at  his  own 
cost,  voluntarily  make  any  payment,  assume 
any  obligation  or  incur  any  expense  other 
than  shall  be  imperative  for  the  protection 
o(  the  vessel  or  vessels  at  the  time  of  said 
occurrence  of  such  event. 

§  12-7..%01-11  Title. 

Title 

Unless*  title  to  materials  and  equipment 
acquired  or  produced  for,  or  allocated  to,  the 
performance  of  this  contract  shall  have 
vested  previously  in  the  Government  by  vir¬ 
tue  of  other  provisions  of  this  contract,  title 
to  all  materials  and  equipment  to  be  incor¬ 
porated  in  any  vessel  or  part  thereof,  or  to 
be  placed  upon  any  vessel  or  part  thereof  in 
accordance  with  the  requirements  of  the  con¬ 
tract,  shall  vest  in  the  Government  upon  de¬ 
livery  thereof  at  the  plant  or  such  other  lo¬ 


cation  as  may  be  specified  in  the  contract 
for  the  performance  of  the  work;  provided, 
however,  that  the  provisions  of  this  clause 
or  other  provisions  of  this  contract  shall  not 
be  construed  as  rellevmg  the  Contractor  from 
the  full  responsibility  for  all  such  Contrac- 
tor-fm-nished  materials  and  equipment  or 
the  restoration  of  any  damaged  work  or  as  a 
waiver  of  the  right  of  the  Government  to  re¬ 
quire  the  fulfillment  of  all  the  terms  of  this 
contract,  it  being  expressly  understood  and 
agreed  that  the  Contractor  shall  assume 
without  limitation  the  risk  of  loss  for  any 
such  materials  and  equipment  imtil  such 
time  as  all  work  is  completed  and  accepted 
by  the  Government  and  the  vessel  is  redeliv¬ 
ered  to  the  Government.  Upon  completion  of 
the  contract,  or  with  the  approval  of  the 
Contracting  Officer  at  any  time  during  the 
performance  of  the  contract,  all  such  Con¬ 
tractor-furnished  materials  and  equipment 
not  incorporated  in  any  vessel  or  part 
theerof,  car  not  placed  upon  any  vessel  or  part 
thereof,  in  acocHxlance  with  the  requirements 
of  the  contract,  shall  become  the  property 
of  the  Contractor,  except  Chose  materials  and 
equipment  the  cost  of  which  has  been  reim¬ 
bursed  by  the  Government  to  the  Contractor. 

§  12—7.5601—12  Uiscliurgr  of  liens. 

Discharge  of  Liens 

The  Contractor  shall  immediately  dis¬ 
charge  or  cause  to  be  discharged  any  lien 
or  right  in  rem  of  any  kind,  other  than  in 
favor  of  the  Government,  which  at  any  time 
exists  or  arises  in  connection  with  work  done 
or  materials  furnished  under  this  contract 
with  respect  to  the  machinery,  fittings, 
equipment  or  materials  for  any  vessel.  If 
any  such  lien  or  right  in  rem  is  not  im¬ 
mediately  discharged,  the  Government  may 
discharge  or  cause  to  be  discharged  such  lien 
or  right  at  the  expense  of  the  Contractor. 

§  12—7.5601—13  Fcelcrul,  Stale,  and  local 
taxo.s. 

Insert  the  clause  set  forth  in  FPR 
1-11.401-1  (c). 

§  12-7.5601-11  Default. 

Default 

(a)  The  Government  may,  subject  to  the 
provisions  of  paragraph  (b)  below,  by  written 
Notice  of  Default  to  the  Contractor,  ter¬ 
minate  the  whole  or  any  part  of  the  contract 
in  any  one  of  the  following  circumstances: 

(1)  If  the  Contractor  falls  to  make  de¬ 
livery  of  the  supplies  or  to  perform  the 
services  within  the  time  specified  in  the  con¬ 
tract  or  any  extension  thereof:  or 

(2)  If  the  Contractor  fails  to  perform  any 
of  the  other  provisions  of  this  contract,  or 
so  falls  to  make  progress  as  to  endanger  pter- 
formance  of  the  contract  in  accordance  with 
its  terms. 

(b)  Except  with  respect  to  aefaults  of 
subcontractors,  the  Contractor  shall  not  be 
liable  for  any  excess  costs  if  any  failure 
to  perform  arises  out  of  causes  beyond  the 
control  and  without  the  fault  or  negligence 
of  the  Contractor.  Such  causes  may  include, 
but  are  not  restricted  to,  acts  of  God  or  of 
the  public  enemy,  acts  of  the  Government 
in  either  its  sovereign  or  contractual  capac¬ 
ity,  fires,  floods,  epidemics,  quarantine  re¬ 
strictions,  strikes,  freight  embargoes,  and 
unusually  severe  weather;  but  in  every  case 
the  failure  to  perform  must  be  beyond  the 
control  and  without  the  fault  or  negligence 
of  the  Contractor.  If  the  failure  to  perform 
is  caused  by  the  default  of  a  subcontractor, 
and  If  such  default  arises  out  of  causes  be¬ 
yond  the  control  of  both  the  Contracted  and 
subcontractor,  and  without  the  fault  cd  negli¬ 
gence  of  either  of  them,  the  Contractor  shall 
not  be  liable  for  any  excess  costs  for  failure 
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to  perform,  unless  the  supplies  or  services 
to  be  furnished  by  the  subcontractor  were 
obtainable  from  other  sources  in  sufficient 
time  to  permit  the  Contractor  to  perform  the 
contract  within  the  time  specified  therein. 

(c)  In  the  event  the  Government  termi¬ 
nates  the  contract  in  whole  or  in  part  as 
provided  in  paragraph  (a)  of  this  clause,  the 
Government  may,  upon  such  terms  and  in 
such  manner  as  the  Contracting  Officer  may 
deem  appropriate,  arrange  for  the  comple¬ 
tion  of  the  work  so  terminated,  at  such  plant 
or  plants.  Including  that  of  the  Contractor, 
as  may  be  designated  by  the  Contracting 
Officer:  Provided,  That  the  Contractor  shall 
continue  the  performance  of  the  contract 
to  the  extent  not  terminated  under  the  pro¬ 
visions  of  this  clause.  If  the  work  Is  to  be 
completed  at  the  plant,  the  Government  may 
use  all  tools,  machinery,  facilities  and  equip¬ 
ment  of  the  Contractor  determined  by  the 
Contracting  Officer  to  be  necessary  for  that 
purpose.  If  the  cost  to  the  Government  of 
the  work  procured  or  completed  (after  ad¬ 
justing  such  cost  to  exclude  the  effect  of 
change  in  the  plans  and  specifications  made 
subsequent  to  the  date  of  termination)  ex¬ 
ceeds  the  price  fixed  for  work  under  the  con¬ 
tract  (after  adjusting  such  price  on  account 
of  changes  in  the  plans  and  sneclficatlons 
made  prior  to  the  date  of  termination),  the 
Contractor,  or  his  surety,  if  any,  shall  be 
liable  for  such  excess. 

(d)  If  the  contract  is  terminated  in  whole 
or  in  part  as  provided  in  paragraph  (a)  of 
this  clause,  the  Government,  in  addition 
to  any  other  rights  provided  in  this  clause, 
may  require  the  Contract-'-r  to  transfer  title 
and  deliver  to  the  Government,  in  the  man¬ 
ner  and  to  the  extent  directed  by  the  Con¬ 
tracting  Officer,  (1)  any  completed  supplies 
and  (2)  such  partially  completed  supplies 
and  materials,  parts,  tools,  dies.  Jigs,  fixtures, 
plans,  drawings,  information  and  contract 
rights  (hereinafter  called  “manufacturing 
materials”)  as  the  Contractor  has  snecifically 
produced  or  specifically  acquired  for  the 
performance  of  such  part  of  the  contract  as 
has  been  terminated:  and  the  Contractor 
shall,  upon  direction  of  the  Contracting  Offi¬ 
cer,  protect  and  preserve  property  in  pos¬ 
session  of  the  Contractor  in  which  the 
Government  has  an  Interest.  The  Govern¬ 
ment  shall  pay  to  the  Contractor  the  con¬ 
tract  price  for  completed  items  of  work 
delivered  to  and  accepted  by  the  Govern¬ 
ment,  and  the  amount  agreed  upon  by  the 
Contractor  and  the  Contracting  Officer  for 
manufacturing  materials  delivered  to  and 
accepted  by  the  Government,  and  for  the 
protection  and  preservation  of  property. 
Failure  to  agree  shall  be  a  dispute  concern¬ 
ing  a  question  of  fact  within  the  meaning 
of  the  clause  of  this  contract  entitled 
“Disputes”. 

(e)  If,  after  notice  of  termination  of  the 
contract  under  the  provisions  of  paragraph 
(a)  of  this  clause  it  is  determined  for  any 
reason  that  the  Contractor  was  not  in  de¬ 
fault  under  the  provisions  of  this  clause,  or 
that  the  default  was  excusable  under  the 
provisions  of  this  clause,  the  rights  and 
obligations  of  the  parties  shall  be  the  same 
as  if  the  notice  of  termination  has  been 
Issued  pursuant  to  the  clause  of  this  con¬ 
tract  entitled  “Termination  for  Convenience 
of  the  Government”. 

(f)  If  the  Contractor,  fails  to  complete 
the  performance  of  the  contract  w’lthln  the 
time  specified  therein,  or  anv  extension 
thereof,  the  actual  damage  to  the  Govern¬ 
ment  for  the  delay  will  be  difficult  or  im¬ 
possible  to  determine.  Therefore,  in  lieu  of 
actual  damages,  the  Contractor  shall  pay  to 
the  Government  as  fixed,  agreed,  and  liqui¬ 
dated  damages  for  each  calendar  day  of  delay 
the  amount.  If  any.  set  forth  in  the  contract 
(prorated  to  the  nearest  hour  for  fractional 
days).  Alternatively,  the  Government  may 
terminate  the  contract  in  whole  or  in  part 
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as  provided  In  paragraph  (a)  of  this  clause, 
and  In  that  event  the  Contractor  shall  be 
liable.  In  addition  to  the  excess  costs  provided 
In  paragraph  (c)  above,  for  such  liquated 
damages  accruing  until  such  time  as  the 
Government  may  reasonably  obtain  com¬ 
pletion  of  the  work  described  In  the  contract. 
The  Contractor  shall  not  be  charged  with 
liquidated  damages  when  the  delay  arises  out 
of  causes  beyond  the  control  and  without 
the  fault  or  negligence  of  the  Contractor, 
as  defined  In  paragraph  (b)  above,  and  In 
such  event,  subject  to  the  provisions  of  the 
Disputes  clause  of  this  contract,  the  Con¬ 
tracting  Officer  shall  ascertain  the  facts  and 
the  extent  of  the  delay  and  shall  extend 
the  time  for  performance  when  in  his  Judg¬ 
ment  the  findings  of  fact  Justify  an 
extension. 

(g)  The  rights  and  remedies  of  the  Gov¬ 
ernment  provided  in  this  clause  shall  not 
be  exclusive  and  are  in  addition  to  any 
other  rights  and  remedies  provided  by  law 
or  under  this  contract. 

§  12-7.5601-15  Delays. 

Delays 

When  during  the  performance  of  this  con¬ 
tract,  the  Contractor  Is  required  to  delay 
work  on  a  vessel  temporarily,  due  to  orders 
or  actions  of  the  Government  respecting 
stoppage  of  work  to  permit  shifting  the  ves¬ 
sel,  stoppage  of  hot  work  to  permit  bunker¬ 
ing,  stoppage  of  work  due  to  embarking  or 
debarking  passengers  and  loading  or  dis¬ 
charging  cargo,  and  the  Contractor  is  not 
given  sufficient  advance  notice  or  is  otherwise 
unable  to  avoid  the  incurring  of  additional 
costs  on  account  thereof,  an  equitable  ad¬ 
justment  shall  be  made  in  the  price  of  the 
contract  pursuant  to  the  “Changes”  clause. 

§  12—7.5601—16  Termination  for  eon- 
vcnienee  of  the  Covemniont. 

(a)  Insert  the  clause  set  forth  in  FPR 
1-8.705-2  in  contracts  not  exceeding 
$10,000. 

(b)  Insert  the  clause  set  forth  in  FPR 
1-8.703  in  contracts  exceeding  $10,000. 

§  12-7.5601-17  Disputes. 

Insert  the  clause  set  forth  in  FPR  1- 

7.101- 12. 

§  12—7.5601—18  Patent  indemnity. 

In  accordance  with  DOTPR  12-9.6107, 
insert  the  clause  or  clauses  set  forth 
therein. 

§  12— 7. .560 1—1 9  Authorization  and  con¬ 
sent. 

Insert  the  clause  set  forth  in  DOTPR 
12-9.6106-1. 

§  12—7.5601—20  Notice  and  assistance 
regarding  patent  and  copyright  in¬ 
fringement. 

Insert  the  clause  set  forth  in  FPR  1- 

7.101- 13  under  the  condition  described 
therein. 

§  12—7.5601—21  Buy  American  Act. 

Insert  the  clause  set  forth  in  FPR  1- 
6.104-5. 

§  12—7.5601—22  Convict  labor. 

Insert  the  clause  set  forth  in  FPR  1- 
12.203. 

§  12—7.5601—23  C.ontract  Work  Hours 
and  Safety  Standards  Act — overtime 
compensation. 

Insert  the  clause  set  forth  in  FPR  1- 
12.303,  modified  as  follows: 
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(a)  In  the  title  and  wherever  it  ap¬ 
pears  in  the  text  of  the  clause,  change 
“Contract  Work  Hours  Standards  Act  ’ 
to  read  “Contract  Work  Hours  and  Safety 
Standards  Act.” 

(b)  In  the  preamble,  change  “(40 
U.S.C.  327-330)’’  to  read  “(40  U.S.C.  327- 
333).’’ 

§  12-7..5601-24  alsh-Healey  Public 
Contracts  Act. 

Insert  the  clause  set  forth  in  FPR  1- 
12.605. 

§  12—7.5601—25  Department  of  I.,ahor 
.Safety  and  Health  Regulations  for 
Ship  Repairing. 

Department  of  Labor  Safety  and  Health 
Regulations  for  Ship  Repairing 

Attention  of  the  Contractor  is  directed  to 
Public  Law  86-742,  approved  August  23,  1958 
(72  Stat.  835,  33  U.S.C.  941),  amending  sec¬ 
tion  41  of  the  Longshoremen’s  and  Harbor 
Worker’s  Compensation  Act  and  to  the  Safety 
and  Health  Regulations  for  Ship  Repairing 
promulgated  thereunder  by  the  Secretary  of 
Labor  (29  CFR  Subtitle  A,  Part  8).  These 
regulations  apply  to  all  ship  repair  and  re¬ 
lated  work,  as  defined  in  the  regulations,  per¬ 
formed  under  this  contract  on  the  nav'gpble 
waters  of  the  United  States  including  any 
drydock  or  marine  railway.  Nothing  con¬ 
tained  in  this  conrtact  shaU  be  construed  as 
relieving  the  Contractor  from  any  obligations 
which  It  may  have  for  compliance  with  the 
aforesaid  regulations. 

§  12—7.5601—26  Equal  opportunity. 

Insert  the  clause  set  forth  in  FPR  1- 
12.803-2. 

§  12—7.5601—27  OfTicials  not  to  bcncOt. 

Insert  the  clause  set  forth  in  FPR  1- 

7.101- 19. 

§  12—7.5601—28  Covenant  against  con¬ 
tingent  fees. 

Insert  the  clause  set  forth  in  FPR  1- 
1.503. 

§  12—7.5601—29  .Additional  bond  secur- 
ity. 

Insert  the  clause  set  forth  in  FTR  1- 

7.101- 9. 

§  12—7.5601—30  Interpretation  or  modi- 
Ocation. 

Insert  the  clause  set  forth  in  DO'TPR 
12-7.150-4. 

§  12—7.5601—31  Notice  of  delays. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-9. 

§  12—7.5601—32  Gratuities. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-1. 

§  12— 7..5601— 33  Examination  of  rei'ords 
by  Comptroller  General. 

Insert  the  clause  set  forth  in  FPR  1- 

7.101- 10. 

§  12—7.5601—34  Utilization  of  small 

business  eoncerns. 

Insert  the  clause  set  forth  in  FPR  1- 
1.710-3(a). 

§  12—7.5601—35  Utilization  of  labor  sur¬ 
plus  area  concerns. 

Insert  the  clause  set  forth  in  FPR  1- 
1.805-3  (a)  under  the  conditions  de¬ 
scribed  therein. 


4,  1972 


RULES  AND  REGULATIONS 


4867 


§  12—7.5601—36  Assignment  of  claims. 

Insert  the  clause  set  forth  in  PPR  1- 
30.703. 

§  12—7.5601—37  Definitions. 

Insert  the  clause  set  forth  in  PPR  1- 
7.101-1. 

§  12—7.5602  Clauses  to  be  used  wlien  ap¬ 
plicable. 

The  following  clauses  shall  be  included 
in  the  contract  when  their  use  is  appro¬ 
priate.  Other  clauses  may  be  used  if  con¬ 
sidered  essential  and  not  inconsistent 
with  or  in  limitation  of  clauses  in  this 
subpart. 

§  12—7.5602—1  Price  reduction  for  de¬ 
fective  cost  or  pricing  data. 

Insert  the  appropriate  clause  set  forth 
in  PPR  1-3.814-1  under  the  conditions 
described  therein. 

§  12-7.5602—2  Audit  and  records. 

Insert  the  appropriate  clause  set  forth 
in  PPR  1-3.814-2  under  the  conditions 
described  therein. 

§  12—7.5602—3  Subcontractor  cost  and 
pricing  data. 

Insert  the  appropriate  clause  set  forth 
in  PPR  1-3.814-3  under  the  conditions 
described  therein. 

§  12—7.5602—1  Military  security  require¬ 
ments. 

Insert  the  clause  set  forth  in  ASPR 
7-104.12  imder  the  conditions  and  in  the 
manner  prescribed  in  DOTPR  12-1.351. 

§  12—7.5602—5  Guaranty. 

(a)  The  clause  set  forth  below  shall 
be  used  where  general  guaranty  provi¬ 
sions  are  deemed  desirable  by  the  con¬ 
tracting  officer  (for  modifications  see 
paragraph  (b)  of  this  section). 

Quahanty 

In  case  any  work  done  or  materials  fur¬ 
nished  by  the  Contractor  under  this  con¬ 
tract  on  or  for  any  vessel  or  the  equipment 
thereof  shall,  within  60  days  from  date  of 
delivery  of  the  vessel  by  the  Contractor, 
prove  defective  or  deficient,  such  defects  or 
deficiencies  shall,  as  required  by  the  Govern¬ 
ment,  be  corrected  and  repaired  by  the  Con¬ 
tractor  or  at  his  expense  to  the  satisfac¬ 
tion  of  the  Contracting  Officer:  Provided, 
however.  That  with  respect  to  any  Individual 
work  Item  Incomplete  at  the  delivery  of  the 
vessel  the  guarantee  period  shall  run  from 
the  date  of  completion  of  such  Item.  The 
Government  shall.  If  and  when  practicable, 
afford  the  Contractor  an  opportunity  to  ef¬ 
fect  such  corrections  and  repairs  himself, 
but  when,  because  of  conditions  or  the 
location  of  the  vessel  or  for  any  other  reason. 
It  is  Impracticable  or  undesirable  to  return 
it  to  the  Contractor,  or  the  Contractor  falls 
to  proceed  promptly  with  any  such  repairs 
as  directed  by  the  Contracting  Officer,  such 
corrections  and  repairs  shall  be  effected  at 
the  Contractor's  expense  at  such  other  loca¬ 
tions  as  the  Government  may  determine. 
Where  corrections  and  repairs  are  to  be  ef¬ 
fected  by  other  than  the  Contractor,  due  to 
nonreturn  of  the  vessel  to  him,  the  Con¬ 
tractor’s  liability  may  be  discharged  by  an 
equitable  deduction  In  the  price  of  the 
job.  The  Contractor’s  liability  under  this 
clause  shaU,  however,  in  no  event  extend 
beyond  the  correction  of  such  defects  or  de¬ 
ficiencies  or  payment  for  the  cost  thereof: 
Provided,  however.  That  nothing  in  this 


clause  shall  be  deemed  to  limit  or  relieve 
the  Contractor  of  his  responsibilities  as  set 
forth  In  the  clause  entitled  “Liability  and 
Insurance’’  and  the  clause  entitled  “Inspec¬ 
tion”  of  this  contract.  At  the  option  of  the 
Contracting  Officer,  defects  and  deficiencies 
may  be  left  In  their  then  condition,  and  an 
equitable  deduction  from  the  contract  price, 
as  agreed  by  the  Contractor  and  Contract¬ 
ing  Officer,  shall  be  made  therefore.  If 
the  Contractor  and  Contracting  Officer  fall 
to  agree  upon  the  equitable  deduction  from 
the  contract  price  to  be  made,  the  dispute 
shall  be  determined  as  provided  In  the  “Dis¬ 
putes”  clause  of  this  contract. 

(b)  When  inspection  and  acceptance 
tests  will  afford  full  protection  to  the 
<3ovemment  in  ascertaining  conform-: 
ance  to  specification  and  the  absence  of 
defects  and  deficiencies,  no  guaranty 
provision  for  that  purpose  shall  be  in¬ 
cluded  in  the  contract.  In  certain  in¬ 
stances,  the  contracting  officer  may 
desire  to  include  a  provision  in  a  con¬ 
tract  for  a  guaranty  period  of  more  than 
60  days.  In  such  instances,  where  after 
full  inquiry,  it  has  been  determined  that 
such  longer  guaranty  period  will  not  in¬ 
volve  increased  costs,  the  longer  guaran¬ 
ty  period  may  be  substituted  for  the  60 
days  specified  in  the  guaranty  clause. 
Where  the  full  inquiry  discloses  that 
such  longer  guaranty  period  will  involve, 
or  is  reasonably  expected  to  involve,  in¬ 
creased  costs,  such  fact,  and  the  reason 
for  the  need  of  such  longer  period  shall 
be  set  forth  in  letter  form  to  the  Com¬ 
mandant  (P),  requesting  approval  for 
use  of  a  guaranty  period  in  excess  of  60 
days. 

§  12— 7..5602— 6  PriorilicA,  alioralions 
and  allulnienis.  '• 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-3. 

§  12—7.5602—7  Index  for  !>pecificalion.H. 

Insert  the  following  clause,  when 
appropriate. 

Index  for  Specifications 

If  an  index  or  table  of  contents  is  fur¬ 
nished  in  connection  with  specifications,  it 
is  understood  that  such  index  or  table  of 
contents  is  for  convenience  only.  Its  accu¬ 
racy  and  completeness  is  not  guaranteed, 
and  it  is  not  to  be  considered  as  part  of 
the  specifications.  In  case  of  discrepancy 
between  the  index  or  table  of  contents  and 
the  specifications,  the  specifications  shall 
govern. 


PART  12-9— PATENTS,  DATA,  COPY¬ 
RIGHTS,  AND  RECOVERY  OF  DE¬ 
VELOPMENTAL  COSTS 

Sec. 

12-9.6000  Scope  of  part. 

12-9.6001  Descriptions  of  terms. 
12-9.6001-1  Patents. 

12-9.6001-2  Data. 

12-9.6002  EKDT  policy  on  data,  patent 
rights,  and  recovery  of  devel¬ 
opmental  costs. 

Subporl  12—9.61 — Potent* 

12-9.6100  Scope  of  subpart. 

12-9.6101  Introduction. 

12-9.6102  Patent  rights  (title). 

12-9.6103  Patent  rights  (license) . 
12-9.6104  Patent  rights  (deferred). 
12-9.6105  Background  patents  (license). 
12-9.6105-1  Contract  clause. 

12-9.6106  Authorization  and  consent. 


Sec. 

12-9.6106-1  Authorization  and  consent  in 
contracts  for  sui^lles  or 
services. 

12-9.6106-2  Authorization  and  consent  in 
contracts  for  research  and 
development. 

12-9.6107  Patent  indemnification  of  Gov¬ 
ernment  by  contractor. 
12-9.6107-1  Patent  indemnification  in  for¬ 
mally  advertised  contracts — 
commercial  status  predeter¬ 
mined. 

12-9.6107-2  Patent  Indemnification  in  ne¬ 
gotiated  contracts. 

12-9.6107-3  Waiver  of  indemnity  by  the 
Government. 

12-9.6108  Notice  and  assistance. 

12-9.6109  Classified  contracts. 

12-9.6109-1  Classified  contracts — contract¬ 
ing  officer’s  duties. 

12-9.6110  Register  of  Government  rights 
in  Inventions. 

12-9.6111  Reporting  of  royalties — antici¬ 
pated  or  paid. 

12-9.6112  Refund  of  royalties. 

12-9.6113  Adjustment  of  royalties. 

Subpart  12—9.62 — Recovery  of 
Developmentol  Cotts 
12-9.6200  Scope  of  subpart. 

12-9.6201  General. 

12-9.6202  Recovery  of  developmental 
costs. 

Subpart  12—9.63 — Rights  in  Data 

12-9.6300  Scope  of  subpart. 

12-9.6301  Rights  in  data. 

12-9.6301-1  Selection  of  {qipropriate  rights 
In  data  clause. 

12-9.6301-2  Alteration  of  clause. 

12-9.6302  Rights  in  data — unlimited  con¬ 

tract  clause. 

12-9.6303  Rights  in  data — title  contract 
clause. 

Authority:  The  provisions  of  this  Part 
12-9  Issued  under  sec.  205(c),  63  Stat.  389; 
40  U.S.C.  486(c),  10  U.S.C.  2301-2314. 

§  12—9.6000  Scope  of  part. 

This  part  sets  forth  policies,  instruc¬ 
tions,  and  contract  clauses  pertaining  to 
patents,  data,  copyrights,  and  the  re¬ 
covery  of  developmental  costs,  in  connec¬ 
tion  with  the  procurement  of  supplies 
and  services. 

§  12— 9.(>001  Des<'ripl!ons  of  terniw. 

§  12-9.6001-1  Patents. 

Patents  are  rights  in  inventions,  pro¬ 
tected  by  Federal  law  in  the  case  of  those 
issued  in  the  United  States.  A  patent  is 
a  Government  grant  that  lasts  for  17 
years.  During  that  time  it  gives  the  in¬ 
ventor,  or  his  assignee,  the  right  to  ex¬ 
clude  anyone  else  from  making,  using,  or 
selling  the  patented  invention.  The  pat¬ 
ent  holder  thus  has  a  property  right, 
which  is,  in  effect,  a  monopoly.  He  may 
sell  or  assign  the  patent;  he  may  grant 
licenses  to  practice  the  invention;  and, 
if  his  patent  is  infringed,  he  is  protected 
by  law.  He  may  obtain  an  injimctitm  re¬ 
straining  the  infringement,  against  any¬ 
one  but  the  Government  or  persons  act¬ 
ing  on  behalf  of  the  Government,  and  he 
may  also  receive  damages  from  anyone 
(including  the  Government  under  28 
U.S.C.  1498(a) )  for  the  econcnnic  injury 
already  sustained. 

§  12-9.6001-2  Data. 

(a)  The  term  "data”  means  recorded 
information,  whether  or  not  copyrighted. 
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that  may  be  acquired  with  a  procure¬ 
ment.  The  term  includes  graphic  or  pic¬ 
torial  deUneations  in  media  such  as 
drawings  or  photographs;  text  in  speci¬ 
fications  or  related  performance  or 
design-type  documents:  machine  forms 
such  as  pimched  cards,  magnetic  tape, 
computer  memory  printouts;  and  infor¬ 
mation  retained  in  computer  memory. 
Examples  of  recorded  information  in¬ 
clude,  but  are  not  limited  to,  engineer¬ 
ing  drawings  and  associated  lists,  speci¬ 
fications,  standards,  process  sheets, 
manuals,  technical  reperts,  catalog  item 
identifications,  and  related  information. 

(b)  The  owner  of  “data”  may  have  an 
economic  interest  in  intellectual  prop¬ 
erty  nghts  such  as  a  copyright  or  a  trade 
secret.  If  the  data  is  copyrighted,  it  is 
protected  by  law.  The  owner  may  re¬ 
strain  copyright  infringement  by  obtain¬ 
ing  an  injunction  against  anyone  but 
the  Government  or  pjersons  acting  on 
behalf  of  the  Government,  and  he  may 
also  receive  damages  from  anyone  (in¬ 
cluding  the  Government  under  28  U.S.C. 
1498(b))  for  the  economic  injury  al¬ 
ready  sustained.  In  the  case  of  trade  se¬ 
crets,  the  owner’s  rights  are  governed 
by  the  contractual  relationship  between 
him  and  the  person  to  whom  he  dis¬ 
closes  it  (28  U.S.C.  1498  does  not  apply 
to  trade  secrets) . 

§  12—9.6002  DOT  pulifv  on  data,  patent 
rights,  and  recovery  of  developmental 
costs.  r 

It  is  DOT  ptolicy  in  negotiating  con¬ 
tracts  under  which  the  Government  pays 
a  part  or  all  of  the  costs  of  research 
or  development,  to  acquire  for  the  ben¬ 
efit  of  the  United  States,  rights  to  data 
and  patent  rights,  based  on  the  criteria 
set  forth  in  the  Presidential  Memoran¬ 
dum  and  Statement  of  Government 
Patent  Policy,  and  to  recover  the  Gov¬ 
ernment’s  contribution  toward  such  re¬ 
search  and  development  through  royal¬ 
ties  to  the  Government  up)on  commercial 
exploitation  of  the  products  developed. 

Subpart  12—9.61 — Patents 

§12—9.6100  Scope  of  subparl. 

This  subpart  prescribes  contract 
clauses  and  instructions  for  their  use. 

§  12—9.6101  Introduction. 

On  August  23,  1971,  the  President  pro¬ 
mulgated  a  Statement  of  Government 
Patent  Policy  applicable  to  all  Executive 
Departments  and  Agencies  (36  F.R. 
16887-16892,  August  26,  1971).’  This  reg¬ 
ulation  implements  the  criteria  set  forth 
in  the  Presidential  statement.  Essen¬ 
tially,  the  goal  of  the  Statement  of  Gov¬ 
ernment  Patent  Policy  is  to  promote  the 
development  of  inventions  resulting  from 
federally  sponsored  research,  so  that  the 
public  can  benefit  from  early  use  of  such 
inventions.  The  statement  identifies 
three  basic  categories  of  procurement 
situations  in  which  the  use  of  three 
different  patent  rights  clauses  will  best 
serve  this  goal.  In  a  first  category  of  pro¬ 
curement  situations,  the  goal  of  the  pol¬ 
icy  will  be  best  served  by  the  Govem- 

*  statement  filed  as  part  of  tbe  original 
document. 


ment’s  acquiring  title  to  the  inventions. 
In  such  situations,  the  free  availability  of 
the  patent  to  the  public  is  considered  the 
best  way  to  promote  its  development  and 
use.  In  the  second  category,  the  policy 
statement  calls  for  the  contractor  or 
grantee  to  obtain  title  to  the  resulting 
patent,  subject  to  a  license  in  the  Gov¬ 
ernment.  In  such  a  situation,  the  normal 
incentives  provided  by  the  patent  sys¬ 
tem  are  considered  to  be  necessary  to 
insure  that  the  inventions  will  be  ex¬ 
ploited  and  developed.  In  the  third  cate¬ 
gory,  the  decision  on  patent  rights  is  de¬ 
ferred  until  the  invention  is  disclosed. 
This  may  be  necessary  where  the  proper 
action  is  not  clear  at  the  time  of  con¬ 
tracting.  The  statement  also  provides  for 
situations  where  the  contractor  can  ob¬ 
tain  greater  rights  than  a  nonexclusive 
license  at  the  time  of  contracting  if  there 
are  exceptional  circumstances  or  after 
an  invention  has  been  identified  if  cer¬ 
tain  criteria  are  satisfied. 

§  12—9.6102  I’alriit  rights  (title). 

(a)  The  Government  shall  normally 
acquire  or  reserve  the  right  to  acquire 
the  principal  or  exclusive  rights  through¬ 
out  the  world  in  and  to  any  inventions 
made  in  the  course  of  or  under  a  contract 
where: 

(1)  A  principal  purpose  of  the  con¬ 
tract  is  to  create,  develop  or  improve 
products, .  processes,  or  methods  which 
are  intended  for  commercial  use  (or 
which  are  otherwi.se  intended  to  be  made 
available  for  use)  by  the  general  public 
at  home  or  abroad,  or  which  will  be  re¬ 
quired  for  such  use  by  governmental 
regulations;  or 

(2)  A  principal  purpose  of  the  con¬ 
tract  is  for  exploration  into  fields  which 
directly  concern  the  public  health,  public 
safety,  or  public  w'elfare;  (e.g.,  weather 
modification  or  control),  or 

( 3 )  The  contract  is  in  a  field  of  science 
or  technology  in  which  there  has  been 
little  .significant  experience  outside  of 
work  funded  by  the  Government,  or 
where  the  Government  has  been  the 
principal  developer  of  the  field,  and  the 
acquisition  of  exclusive  rights  at  the  time 
of  contracting  might  confer  on  the  con¬ 
tractor  a  preferred  or  dominant  posi¬ 
tion:  or 

(4)  Tlie  services  of  the  contractor 
are — 

(i)  For  the  operation  of  a  Govern¬ 
ment-owned  research  or  production 
facility;  or 

(ii)  For  coordinating  and  directing 
the  work  of  others. 

(b)  The  “Preaward  Patent  Rights 
Documentation  Checklist”  set  forth  be¬ 
low  shall  be  used  in  determining  the 
appropriate  Patent  Rights  clause  to  be 
incorporated  in  a  request  for  proposals 
in  procurements  involving  experimental, 
developmental,  or  research  work.  The 
Cfiiecklist  shall  be  made  a  part  of  the 
contract  file. 

(Authorized  for  Local  Reproduction) 

Pre:award  Patent  Rights  .Documentation 
Checklist 

Procvu^ment  Identification; _ 

Purpose  of  Proposed  Procurement: _ 


1.  Is  a  principal  purpose  of  the  proposed 

contract,  either  by  Itself  or  as  one  of  a  series 
of  directly  related  contracts,  to  create,  de¬ 
velop  or  Improve  an  end  item  Intended  for 
use  In  the  civilian  economy? »  (See  DOTPR 
12-9.6102(a)(l).)  Yes . No . 

If  "Yes”,  Identify  the  end  item  and  briefiy 
describe  its  intended  use  In  the  civilian 
economy. 

2.  Is  a  principal  purpose  of  the  proposed 

contract,  either  by  Itself,  or  as  one  of  a  series 
of  directly  related  contracts  to  create,  de¬ 
velop  or  Improve  an  end  item  which  will  be 
required  for  use  by  the  general  public  by  a 
Government  regulation?  Yes _ No _ 

If  “Yes”,  identify  the  end  item  and  cite 
applicable  regulation.  (See  DOTPR  12-9.6102 
(a)(1).) 

3.  Is  a  principal  purpose  of  the  contract 

exploration  into  a  field  directly  concerned 
with  public  health,  public  safety,  or  public 
welfare  (as  dlstlng;uished  from  items  pre¬ 
dominantly  of  mUitary  concern)?*  (See 
DOTPR  12-9.6102(a)  (2).)  Yes . 

No . 

If  “Yes”,  identify  such  principal  purpose 
of  the  contract  and  briefiy  describe  its  rela¬ 
tionship  to  the  public  health,  or  public 
safety,  or  public  welfare. 

4.  Is  the  contract  for  procurement  in  a 
field  of  science  or  technology  in  which  there 
has  been  little  significant  experience  outside 
of  work  funded  by  the  Government? » 

(See  DOTPR  12-9.6102(a)  (3).)  Yes  _ 

No . . 

If  "Yes”,  briefly  describe  such  field. 

5.  Is  the  contract  for  procurement  in  a 

field  of  science  or  technology  in  which  the 
Government  has  been  the  principal  de¬ 
veloper  of  the  field?*  (See  DOTPR  13- 
9.6102(a)(3).)  Yes . No . 

If  “Yes”,  briefly  describe  such  field. 

6.  If  the  answer  to  either  4  or  5  is  “Yes”, 
would  the  contractor  be  likely  to  get  a  pre¬ 
ferred  or  dominant  commercial  position  in 
that  field  if  he  were  permitted  to  acquire 
title  to  inventions  made  under  the  contract? 

(See  E>OTPR  12-9.6102(a)  (3) .)  Yes  . 

No _ 

Explain  the  answer. 

7.  Does  the  contract  require  that  the  con¬ 

tractor  both  (i)  provide  services  for  operation 
of  a  Government-owned  research  or  produc¬ 
tion  facility  and  (il)  perform  experimental, 
developmental  or  research  work  at  that  fa¬ 
cility?  (See  DOTPR  12-9.610  2(a)  (4)  (A). 
Yes _ No _ 

8.  Does  the  contract  require  the  contractor 

to  coordinate  and  direct  the  work  of  others 
(as  distinguished  from  the  normal  con¬ 
tractor-subcontractor  relationship)  which 
might  result  in  a  potential  organizational 
conflict  of  Interest?  (See  DOTPR  12-9.6102 
(a)(4)(B).)  Yes . No . 

If  "Yes”,  explain  briefly  why  such  a  poten¬ 
tial  conflict  of  Interest  is  considered  to  exist. 


(Typed  Name,  Office  and 
Signature  of  Person 
Completing  This  Form) 

The  Patent  Rights  (Title)  Clause,  DOTPR 
12-9.6102 (c),  will _ will  not _ be 

*  The  contract  or  series  of  contracts  need 
not  necessarily  require  delivery  of  the  end 
item.  The  end  item  may  be  a  product,  a 
process  or  data. 

*  Examples  in  the  public  welfare  category 
would  Include  weather  modification  or  con¬ 
trol. 

*The  mere  fact  that  the  Government  has 
been  or  is  the  principal  funder  or  developer 
of  a  specific  piece  of  hardware  does  not  nec¬ 
essarily  make  the  Government  the  principal 
funder  or  developer  in  a  field  of  science  or 
technology  which  encompasses  the  piece  of 
hardware. 
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determination.) 


(Typed  Name  and  Signa¬ 
ture  of  Contracting  Of¬ 
ficer  or  Representative) 

(c)  Insert  the  following  clause  in  con¬ 
tracts  involving  design,  research,  devel¬ 
opment,  test  or  experimental  work  if  any 
one  of  the  criteria  in  paragraph  (a)  of 
this  section  is  present.  It  may  be  included 
in  other  contracts  where  appropriate. 
The  contracting  officer  may  alter  the 
clause  to  fit  a  particular  situation.  Any 
alteration  must  be  reviewed  by  cognizant 
patent  counsel.  There  is  no  exemption 
from  patent  rights  requirements  for  re¬ 
search  or  development  contracts  to  be 
performed  overseas.  However,  the  clause 
shall  be  reviewed  with  patent  coimsel  to 
determine  whether  modifications  are  re¬ 
quired  to  meet  any  differences  in  foreign 
procurement. 

Patent  Rights  (Title) 

(a)  Whenever  any  inventlo^i.  Improve¬ 
ment,  or  discovery  (whether  oi^  not  patent- 
able)  Is  made  or  conceived  or  for  tlie  first 
time  actually  reduced  to  practice,  by  the 
Contractor  or  his  employees.  In  the  course  of. 
In  connection  with,  or  under  the  terms  of 
this  contract,  the  Contractor  shall  Immedi¬ 
ately  give  the  Contracting  Officer  written 
notice  thereof;  and  shall  promptly  thereafter 
furnish  the  Contracting  Officer  with  complete 
Information  thereon;  and  the  Secretary  shall 
have  the  sole  and  exclusive  power  to  deter¬ 
mine  whether  or  not  and  where  a  patent 
application  shall  be  filed,  and  to  determine 
the  disposition  of  all  rights  In  such  Inven¬ 
tion,  Improvement,  or  discovery,  including 
title  to  and  rights  under  any  patent  appli¬ 
cation  or  patent  that  may  Issue  thereon.  The 
determination  of  the  Secretary  on  all  these 
matters  shall  be  accepted  as  final  and  the 
provisions  of  the  clause  of  this  contract  en¬ 
titled  “Disputes”  shall  not  apply;  and  the 
Contractor  agrees  that  he  will,  and  warrants 
that  all  of  his  employees  who  may  be  the 
inventors  will,  execute  all  documents  and 
do  all  things  necessary  or  proper  to  the  effec¬ 
tuation  of  such  determination. 

(b)  Except  as  otherwise  authorized  In 
writing  by  the  Contracting  Officer,  the  Con¬ 
tractor  shall  obtain  patent  agreements  to 
effectuate  the  provisions  of  this  clause  from 
all  persons  who  perform  any  part  of  the 
work  under  this  contract,  except  such  clerical 
and  manual  labor  personnel  as  will  have  no 
access  to  technical  data. 

(c)  Except  as  otherwise  authorized  in 
writing  by  the  Contracting  Officer,  the  Con¬ 
tractor  will  Insert  in  each  subcontract  having 
design,  test,  experimental,  developmental,  w 
research  work  as'^ne  of  its  purposes,  pro¬ 
visions  making  this  clause  applicable  to  the 
subcontractor  and  his  employees. 

(d)  If  the  Government  obtains  patent 
rights  pursuant  to  this  clause  of  this  con¬ 
tract,  the  Contractor  shall  be  offered  license 
rights  thereto  on  terms  at  least  as  favorable 
as  those  offered  to  any  other  firm.  However, 
In  the  event  no  effective  steps  have  been 
taken  by  the  Contractor  or  any  other  party 
within  3  years  after  Issuance  of  a  patent 
under  which  the  Government  acquires  rights 
pursuant  to  this  clause  to  bring  the  claimed 
Invention  to  the  point  of  practical  applica¬ 
tion,  the  Government’s  obligation  to  offer  a 
license  pursuant  to  this  clause  shall  termi¬ 
nate,  and  any  license  already  granted  to  the 
Contractor  pursuant  to  this  clause  shall  be 
revoked  unless  the  Contractor  can  show 
cause  as  to  why  such  license  shall  not  be 
revoked. 

(o)  Whenever  any  Invention,  Improve¬ 
ment,  or  discovery  relating  to  the  work  called 
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for  or  required  under  this  contract  Is  con¬ 
structively  reduced  to  practice  by  the  Con¬ 
tractor  or  his  employees,  during  the  period  of 
perfcHTnance  of  this  contract,  there  shall  be 
a  prima  facie  presumption  that  such  inven¬ 
tion,  Improvement,  or  discovery  was  con¬ 
ceived  or  first  actually  reduced  to  practice  In 
the  course  of.  In  connection  with,  or  under 
the  terms  of  this  contract,  and  the  Contrac¬ 
tor  shall  immediately  notify  the  Contracting 
Officer  and  submit  the  Information  required 
In  paragriqih  (a)  above.  The  Contractor  shall 
have  the  burden  of  proving  to  the  Contract¬ 
ing  Officer  that  any  such  Invention  was  not 
conceived  or  first  actually  reduced  to  prac¬ 
tice  In  the  course  of,  in  connection  with,  or 
under  the  terms  of  this  contract.  If  the  Con¬ 
tractor  fails  to  meet  this  burden,  such  In¬ 
ventions  will  be  subject  to  all  of  the  provi¬ 
sions  of  this  clause. 

(f)  In  the  event  no  Inventions,  improve¬ 
ments,  or  discoveries  (whether  or  not 
patentable)  are  made  or  conceived,  or  for 
the  first  time  actually  reduced  to  practice, 
by  the  Contractor,  its  employees.  Its  sub¬ 
contractors,  or  their  employees.  In  the  course 
of.  In  connection  with,  or  under  the  terms 
of  this  contract,  the  CJontractor  shall  so  cer¬ 
tify  to  the  Contracting  Officer,  no  later  than 
the  date  on  which  the  final  report  of  work 
done.  Is  due. 

(g)  (1)  Final  payment  under  this  con¬ 
tract  shall  not  be  made  before  the  Contractor 
delivers  to  the  Contracting  Officer  all  the 
documents  required  by  (a)  or  the  certifica¬ 
tion  required  by  (f),  whichever  applies. 

(2)  If  at  any  time  before  final  payment 
under  this  contract,  the  Contractor  falls  to 
deliver  the  documents  required  by  (a)  or  the 
certification  required  by  (f ) ,  the  Contracting 
Officer  shall  withhold  from  payment  $50,000 
or  five  percent  (6%)  of  the  amount  of  this 
contract,  whichever  Is  less  (or  whatever 
lesser  sum  Is  available  If  payments  have  ex¬ 
ceeded  ninety-five  percent  (95%)  of  the 
amount  of  this  contract)  until  the  Contrac¬ 
tor  corrects  all  such  failures. 

(3)  After  payments  total  eighty  percent 
(80%)  of  the  amount  of  this  contract,  and 
If  no  amount  Is  required  to  be  withheld 
under  (2)  above,  the  Contracting  Officer 
may.  If  he  deems  such  action  warranted  be¬ 
cause  of  the  Contractor’s  performance  under 
the  Patent  Rights  clause  of  this  contract  or 
other  known  Government  contracts,  with¬ 
hold  from  payment  such  sum  as  he  considers 
appropriate  not  exceeding  $50,000  or  five  per¬ 
cent  (5%),  of  the  amount  of  this  contract, 
whichever  is  less,  to  be  held  as  a  reserve 
until  the  Contractor  delivers  the  documents 
or  certification  specified  In  (1)  above.  Sub¬ 
ject  to  the  five  percent  (5%)  or  $50,0(X>  lim¬ 
itation,  the  sum  withheld  under  this  sub- 
paragraph  (3)  may  be  Increased  or  decreased 
from  time  to  time  at  the  discretion  of  the 
Contracting  Officer. 

(4)  No  amount  shall  be  withheld  under 
this  paragraph  (g)  while  the  amount  speci¬ 
fied  by  this  paragraph  is  being  withheld 
under  other  provisions  of  this  contract.  The 
total  amount  withheld  under  (1),  (2),  and 
(3)  above  shall  not  exceed  $50,000  or  five 
percent  (5% ) ,  of  the  amount  of  this  contract 
whichever  Is  less.  ’The  withholding  of  any 
amount  or  subsequent  payment  thereof  to 
the  Contractor  shall  not  be  construed  as  a 
waiver  of  any  rights  accruing  to  the  Govern¬ 
ment  under  this  contract.  ’This  paragraph 
shall  not  be  construed  as  requiring  the  Con¬ 
tractor  to  withhold  any  amounts  from  a  sub¬ 
contractor  to  enforce  compliance  with  the 
patent  provision  of  a  subcontract.  As  used 
in  this  paragraph  (g),  ‘‘this  contract”  means 
“this  contract  as  from  time  to  time  amend¬ 
ed.”  In  cost-tirpe  contracts,  “amounts  of  con¬ 
tract”  means  “estimated  cost  of  this  con¬ 
tract.” 

(h)  If  the  Contractor  Is  permitted  to  file 
patent  applications  pursuant  to  this  clause 
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of  this  contract,  the  following  statement 
shall  be  Included  within  the  first  paragraph 
of  the  specification  of  any  such  patent  appli¬ 
cation  or  patent: 

J.‘The  Invention  described  herein  was  made 
In  the  course  of,  or  under,  a  contract  (or 
grant)  with  the  Department  of  Transporta¬ 
tion.” 

(I)  In  the  event  the  Contractor  Is  per¬ 
mitted  to  acquire  principal  rights  pursuant 
to  this  clause  and  falls  to  take  effective 
steps  within  3  years  after  Issuance  of  a 
patent  on  any  patent  applications  permitted 
to  be  filed  pursuant  to  this  clause,  to  bring 
the  claimed  invention  to  the  point  of  prac¬ 
tical  application,  the  Contracting  Officer  may 
revoke  such  rights,  or  require  the  assignment 
of  such  rights,  to  the  Government. 

(J)  Examination  of  records  relating  to  in¬ 
ventions.  ’The  Contracting  Officer  or  his 
authorized  representative  shall,  untU  the 
expiration  of  three  (3)  years  after  final  pay¬ 
ment  under  this  contract,  have  the  right  to 
examine  any  books,  records,  documents,  and 
other  supporting  data  of  the  Contractor 
which  the  Contracting  Officer  or  his  au¬ 
thorized  representative  shall  reasonably 
deem  directly  pertinent  to  the  discovery  or 
identification  of  subject  Invention  or  to 
compliance  by  the  Contractor  with  the 
requirements  of  this  clause. 

§  12—9.6103  Patents  rights  (license). 

(a)  The  contractor  shall  normally  ac¬ 
quire  the  principal  or  exclusive  rights 
throughout  the  world  in  and  to  any 
resulting  inventions,  subject  to  the  Gov¬ 
ernment’s  acquiring  at  least  an  irrevoca¬ 
ble  nonexclusive  royalty-free  license 
throughout  the  world  for  Government 
purposes,  where  all  three  of  the  following 
conditions  exist; 

(1)  The  contract  does  not  fall  into 
any  of  the  categories  specified  in  §  12-9.- 
6102; 

(2)  The  purpose  of  the  contract  is  to 
build  upon  existing  knowledge  or  tech¬ 
nology  to  develop  information,  products, 
processes,  or  methods  for  use  by  the 
Government,  and 

(3)  The  work  called  for  by  the  con¬ 
tract  is  in  a  field  of  technology  in  which 
the  contractor  has  acquired  technical 
competence  (demonstrated  by  factors 
such  as  know-how,  experience,  and 
piatent  position)  directly  related  to  an 
area  in  which  the  contractor  has  an  es¬ 
tablished  nongovernmental  commercial 
position. 

(b)  Where  the  contracting  officer  has 
determined  that  the  proposed  contract 
does  not  come  within  any  of  the  criteria 
of  §  12-9.6102(a) ,  but  does  come  within 
paragraph  (a)  of  this  section,  he  shall 
include  the  following  clause  in  the  con¬ 
tract.  This  clause  provides  for  the  Con¬ 
tractor  to  retain  title  to  “subject 
inventions”  and  for  the  Government  to 
acquire  a  royalty-free  license  and  the 
ad^tional  right  to  grant  sublicenses.  The 
contracting  officer  may  alter  the  clause  to 
fit  a  particular  situation.  Any  alteration 
must  be  reviewed  by  cognizant  pafent 
counsel. 

Patent  Rights  (License) 

(a)  Definitions  used  in  this  clause. 
(1)  “Subject  Invention”  means  any  Inven¬ 
tion  or  discovery,  whether  or  not  patentable, 
conceived  or  first  actually  reduced  to  prac¬ 
tice  In  the  course  of  or  under  this  contract. 
*1110  term  “subject  Invention”  Includes,  but 
Is  not  limited  to,  any  art,  method,  process, 
machine,  manufacture,  design  or  composition 
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of  matter,  or  any  new  and  useful  Improve¬ 
ment  thereof,  or  any  variety  of  plant,  which 
is  or  may  be  patentable  under  the  patent 
laws  of  the  United  States  of  America  or  any 
foreign  country. 

(2)  “States”  means  the  States  of  the 
United  States,  the  District  of  Columbia, 
Puerto  Rico,  the  Virgin  Islands,  American 
Samoa,  Guam,  and  the  Trust  territories  of 
the  Pacific  Islands. 

(3)  “Contract"  means  any  contract,  agree¬ 
ment,  grant,  or  other  arrangement,  or  sub¬ 
contract  entered  into  with  or  for  the  benefit 
of  the  Government  where  a  purpose  of  the 
contract  Is  the  conduct  of  experimental,  de¬ 
velopmental,  or  research  work. 

(4)  “Subcontract  and  subcontractor” 
mean  any  subcontract  or  subcontractor  of 
the  Contractor,  any  lower-tier  subcontract  or 
subcontractor  under  this  contract. 

(5)  “To  bring  to  the  point  of  practical 
application”  means  to  manufacture  In  the 
case  of  a  composition  or  product,  to  practice 
in  the  case  of  a  process,  or  to  op>erate  in 
the  case  of  a  machine  or  system  and.  In  each 
case,  under  such  conditions  as  to  establish 
that  the  Invention  Is  being  worked  and  that 
its  benefits  are  reasonably  accessible  to  the 
public. 

(6)  “Government  agency”  includes  any  ex¬ 
ecutive  department,  independent  commis¬ 
sion,  board,  office,  agency,  administration, 
authority.  Government  corporation,  or  other 
Government  establishment,  of  the  executive 
branch  of  the  Government  of  the  United 
States  of  America. 

(b)  Rights  granted  to  the  Government. 

( 1 )  The  Ctontractor  agrees  to  and  does  hereby 
grant  to  the  Government  an  Irrevocable, 
nonexclusive,  paid  up  license  to  make,  use 
and  sell  each  subject  Invention  throughout 
the  world  by  or  on  behalf  of  the  Government 
of  the  United  States  (including  any  Govern¬ 
ment  agency)  and  States  and  domestic  mu¬ 
nicipal  Government  and  including  the  right 
to  sublicense  foreign  governments  pursuant 
to  any  existing  or  futiire  treaties  or 
agreements. 

(2)  The  Contractor  fvuiiher  •  agrees  to 
grant,  upon  the  request  of  the  Government, 
a  license  under  any  subject  Invention  (made 
by  the  ContractOT)  to: 

(I)  Any  applicant  on  an  exclusive  (even 
as  against  the  Contractor)  basis,  unless  the 
Contractor,  his  licensee,  or  his  assignee  dem¬ 
onstrates  to  the  Government,  at  its  request, 
that  effective  steps  have  been  taken  within 
3  years  after  a  patent  Issues  on  such  inven¬ 
tion,  to  bring  the  invention  to  the  point  of 
practical  application  or  that  the  Invention 
has  been  made  available  for  licensing  royalty- 
free  or  on  terms  that  are  reasonable  in  the 
circumstances,  or  can  show  cause  why  the 
principal  or  exclusive  rights  should  be  re¬ 
tained  for  a  further  period  of  time; 

(II)  Any  applicant  exclusively  or  non- 
exclusively  royalty-free  or  on  terms  that  are 
reasonable  In  the  circumstances  to  the  ex¬ 
tent  that  the  invention  is  required  for  pub¬ 
lic  use  by  Governmental  regulations  or  as 
may  be  necessary  to  fulfill  health  or  safety 
needs,  or  for  other  public  purposes  stipulated 
In  the  Schedule  of  this  contract. 

Nothing  contained  in  this  Patent  Rights 
clause  shall  be  deemed  to  grant  any  rights 
with  respect  to  any  invention  other  than  a 
subject  Invention. 

(c)  Invention  disclosures  and  reports. 
With  respect  to  subject  inventions  (made 
by  the  Contractor),  except  those  which  are 
obviously  unpatentable  under  the  patent 
laws  of  the  United  States,  the  Contractor 
shall  furnish  to  the  Contracting  Officer: 

(1)  A  written  disclosture  of  each  such  in¬ 
vention  within  six  (6)  months  after  con¬ 
ception  or  first  actual  reduction  to  practice, 
whichever  occurs  first  under  this  contract, 
sufficiently  complete  in  technical  detail  to 


convey  to  one  skilled  )n  the  art  to  which  the 
invention  pertains  a  clear  understanding  of 
the  nature,  purpose,  operation,  and  to  the 
extent  known,  the  physical,  chemical,  or 
electrical  characteristics  of  the  Invention, 
together  with  a  written  statement  making 
an  election  as  to  whether  a  U.S.  patent  ap¬ 
plication  claiming  the  Invention  will  be  filed 
by  or  on  behalf  of  the  Contractor:  Provided, 
Where  the  Contractor  elects  to  file  but  is 
unable  to  submit  a  complete  disclosure,  the 
Contractor  shall  within  said  six  (6)  months’ 
period  submit  a  disclosure  which  Includes 
all  such  technical  detail  then  known  to  him 
and  shall,  within  six  (6)  months  after  his 
election  to  file  (or  such  longer  period  as  may 
be  authorized  by  the  Contracting  Officer 
under  (d)(1)  below),  submit  all  other 
technical  detail  necessary  to  complete  the 
disclosure  or  a  copy  of  the  patent 
application; 

(II)  Interim  reports  at  least  every  twelve 
(12)  months,  the  initial  period  of  which  shall 
commence  with  the  date  of  this  contract, 
each  report  listing  all  such  inventions  con¬ 
ceived  or  first  actually  reduced  to  practice 
more  than  six  (6)  months  prior  to  date  of 
the  report  and  not  listed  on  a  prior  Interim 
report,  or  certifying  that  there  are  no  such 
unreported  inventions; 

(III)  Prior  to  final  settlement  of  this  con¬ 
tract,  a  final  report  listing  all  such  inven¬ 
tions  including  all  those  previously  listed 
In  Interim  reports,  or  certifying  that  there 
are  no  such  unreported  Inventions  (This 
Final  Report  and  any  Interim  Report  under 
(11)  above  shall  be  submitted  In  a  format 
acceptable  to  the  Contracting  Officer.);  and 

(Iv)  Written  rejmrts  at  reasonable  Inter¬ 
vals,  prior  to  and  after  final  settlement,  when 
requested  by  the  Government  as  to: 

(A)  The  commercial  u.se  that  Is  being 
made  or  Is  Intended  to  be  made  of  such 
Invention: 

(B)  The  steps  taken  by  the  Contractor  to 
bring  the  invention  to  the  point  of  practical 
application,  or  to  make  the  Invention  avail¬ 
able  for  licensing. 

(d)  Domestic  filing.  In  connection  with 
each  subject  Invention  referred  to  In  (c)  (1) 
above ; 

(I)  If  the  Contractor  has  elected  to  file  a 
U.S.  patent  application  claiming  such  Inven¬ 
tion,  the  Contractor  shall,  within  six  (6) 
months  after  the  election  (or  such  longer 
period,  not  to  exceed  one  (1)  year  after  such 
election,  as  may  be  authorized  by  the  Con¬ 
tracting  Officer),  file  or  cause  to  be  filed  such 
application  in  due  form,  shall  notify  the 
Contracting  Officer  of  such  filing,  and  shall 
deliver  to  the  Contracting  Officer,  within  two 
(2)  months  after  such  filing  or  within  two 
(2)  months  of  the  first  written  disclosure  of 
such  Invention  If  a  patent  application  pre¬ 
viously  has  been  filed,  a  duly  executed  li¬ 
cense,  in  triplicate,  fully  confirmatory  of  all 
rights  to  which  the  Government  is  entitled 
imder  this  clause;  If  the  Contractor  does  not 
file  or  cause  to  be  filed  such  application,  he 
shall  so  notify  the  Contracting  Officer  within 
the  six  (6)  month  period  or  such  longer  pe¬ 
riod  as  may  be  authorized  above. 

(II)  The  following  statement  shall  be  In¬ 
cluded  within  the  first  paragraph  of  the 
specification  of  any  patent  application  filed 
and  any  patent  Issued  on  an  invention  which 
was  made  under  a  Government  contract  or 
subcontract  thereunder:  “The  Invention  de¬ 
scribed  herein  was  made  In  the  course  of,  or 
under,  a  contract  (or  grant)  with  the  De¬ 
partment  of  Transportation.” 

(ill)  If  the  Contractor  has  elected  not  to 
file  or  to  cause  to  be  filed  a  U.S.  patent  appli¬ 
cation  claiming  such  invention,  or  has  made 
the  contrary  election  but  has  not  filed  or 
caused  to  be  filed  such  application  within  six 
(6)  months  after  the  election,  or  such  longer 
period  as  may  be  authorized  above,  the  Oon- 
tractor  shall: 


(A)  Inform  the  Contracting  Officer  In 
writing,  as  soon  as  practicable,  of  the  date 
and  Identity  of  any  public  use,  or  publication 
of  such  Invention  made  by  or  known  to  the 
Contractor  or  of  any  contemplated  publica¬ 
tion  by  the  Contractor; 

(B)  Upon  written  request,  convey  to  the 
Government  the  Contractor’s  entire  right, 
title  and  Interest  In  such  Invention  by  de¬ 
livering  to  the  Contracting  Officer  such  duly 
executed  Instnunents  (prepared  by  the  Gov¬ 
ernment)  of  assignment  and  application,  and 
such  other  papers  as  are  deemed  necessary 
to  vest  in  the  Government  the  entire  right, 
title,  and  Interest  aforesaid,  and  the  right  to 
apply  for  and  prosecute  patent  applications 
covering  such  invention  throughout  the 
world,  subject  to  the  reservation  of  a  non¬ 
exclusive  and  royalty-free  license  to  the 
Contractor  (and  to  his  existing  and  future 
associated  and  affiliated  companies.  If  any, 
within  the  corporate  structure  of  which  the 
Contractor  is  a  part),  which  license  shall  be 
assignable  to  the  successor  of  that  part  of  the 
CTontractor's  business  to  which  such  inven¬ 
tion  pertains; 

(iv)  The  Contractor  shall  furnish  promptly 
to  the  Contracting  Officer  on  request  an 
irrevocable  power  of  attorney  to  Inspect  and 
make  copies  of  each  U.S.  patent  application 
filed  by  or  on  behalf  of  the  Contractor  cover¬ 
ing  any  such  Invention;  and 

(v)  In  the  event  the  Contractor,  or  those 
other  than  the  Government  deriving  rights 
from  the  Contractor,  elects  not  to  continue 
prosecution  of  any  such  U.S.  Patent  appli¬ 
cation  filed  by  or  on  behalf  of  the  Contractor, 
the  Contractor  shall  so  notify  the  Contract¬ 
ing  Officer  not  less  than  sixty  (60)  days  be¬ 
fore  the  expiration  of  the  response  period 
and,  upon  written  request,  deliver  to  the 
Contracting  Officer  such  duly  executed  In¬ 
struments  (prepared  by  the  Government)  as 
are  deemed  necessary  to  vest  In  the  Govern¬ 
ment  the  entire  right,  title,  and  Interest  In 
such  Invention  and  the  application,  subject 
to  the  reservation  as  specified  In  paragraph 
(d)  (ill)  (B)  of  this  clause. 

(e)  Foreign  filing.  The  Contractor,  or  those 
other  than  the  Government  deriving  rights 
from  the  Contractor,  shall  as  between  the 
parties  hereto,  have  the  exclusive  right,  sub¬ 
ject  to  the  rights  of  the  Government  under 
paragraph  (b)  of  this  clause,  to  file  appli¬ 
cation  on  subject  Inventions  (made  by  the 
Contractor)  In  each  foreign  country  within: 

(I)  Nine  (9)  months  frcxm  the  date  a 
corresponding  United  States  application  is 
filed,  or  nine  (9)  months  from  the  date  the 
Contractor  discloses  a  subject  Invention  un¬ 
der  paragraph  (c)  (1)  above  with  an  election 
not  to  file  a  U.S.  application; 

(II)  Six  (6)  months  from  the  date  per¬ 
mission  Is  granted  to  file  foreign  applications 
where  such  filing  had  been  prohibited  for 
security  reasons;  or 

(III)  Such  longer  period  as  may  be  ap¬ 
proved  by  the  Contracting  Officer. 

The  Contractor  shall  notify  the  Contracting 
Officer  of  each  foreign  application  filed  and, 
upon  written  request  of  the  Contracting  Offi¬ 
cer,  furnish  an  English  translation  of  such 
foreign  application,  and  convey  to  the  Gov¬ 
ernment  the  entire  right,  title,  and  Interest 
In  each  such  subject  Invention  In  each  for¬ 
eign  country  In  which  an  application  has 
not  been  filed  within  the  time  above  speci¬ 
fied,  subject  to  the  reservation  as  specified 
in  paragraph  (d)(lll)(B)  of  this  clause. 

(f)  Withholding  of  payment.  (1)  Pinal 
payment  under  this  contract  shall  not  be 
made  before  the  Contractor  delivers  to  the 
Contracting  Officer  the  final  report  required 
by  (c)(lll),  all  written  Invention  disclosures 
required  by  (c)(1),  all  confirmatory  licenses 
required  by  (d)(1),  and  all  Information  as 
to  subcontracts  required  by  (g) . 
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(2)  If  at  any  time  before  final  payment 
under  this  contract  the  Contractor  falls  to 
deliver  an  Interim  report  required  by  (c) 
(11),  a  written  Invention  disclosure  required 
by  (c)  (1),  or  a  confirmatory  license  required 
by  (d)  (1) ,  the  Contracting  OfScer  shall  with¬ 
hold,  from  pa3nnent  $50,000  or  five  percent 
(5%)  of  the  amount  of  this  contract  which¬ 
ever  Is  less  (or  whatever  lesser  sum  Is  avail¬ 
able  If  payments  have  exceeded  ninety-five 
percent  (95%)  of  the  amount  of  this  con¬ 
tract)  imtU  the  Contractor  corrects  all  such 
failures. 

(3)  After  payments  total  eighty  percent 
(80% )  of  the  amount  of  this  contract,  and  If 
no  amoimt  is  required  to  be  withheld  under 

(2)  above,  the  Contracting  Officer  may,  If  he 
deems  such  action  warranted  because  of  the 
Contractor’s  performance  under  the  Patent 
Rights  clause  of  this  contract  or  other  known 
Government  contracts,  withhold  from  pay¬ 
ment  such  sum  as  he  considers  appropriate, 
not  exceeding  $50,000  or  five  percent  (5%), 
of  the  amount  of  this  contract,  whichever  is 
less,  to  be  held  as  a  reserve  until  the  Con¬ 
tractor  delivers  all  the  reports,  disclosures, 
licenses,  and  Information  sp>eclfied  in  (1) 
above.  Subject  to  the  five  p>ercent  (5%)  or 
$50,000  limitation,  the  sum  withheld  under 
this  subparagraph  (3)  may  be  increased  or 
decreased  from  time  to  time  at  the  discre¬ 
tion  of  the  Contracting  Officer. 

(4)  No  amount  shall  be  withheld  under 
this  paragraph  (f)  while  the  amount  sj)ecl- 
fied  by  this  paragraph  Is  being  withheld 
under  other  provisions  of  this  contract.  The 
total  amount  withheld  under  (1),  (2),  and 

(3)  above  shall  not  exceed  $50,000  or  five 
p>ercent  (5%)  of  the  amount  of  this  contract 
whichever  Is  less.  The  withholding  of  any 
amount  or  subsequent  payment  thereof  to 
the  Contractor  shall  not  be  construed  as  a 
waiver  of  any  rights  accruing  to  the  Govern¬ 
ment  under  this  contract.  This  paragraph 
shall  not  be  construed  as  requiring  the  Con¬ 
tractor  to  withhold  any  amounts  from  a  sub¬ 
contractor  to  enforce  compliance  with  the 
patent  provision  of  a  subcontract.  As  used  in 
this  paragraph  (f),  “this  contract”  means 
“this  contract  as  from  time  to  time 
amended.”  In  cost-type  contracts,  “amount  of 
this  contract”  means  “estimated  cost  of  this 
contract”. 

(g)  Subcontracts.  (1)  The  Contractor 
shall,  unless  otherwise  authorized  or  directed 
by  the  Contracting  Officer,  include  a  patent 
rights  clause  containing  all  of  the  provisions 
of  this  Patent  Rights  clause  except  provi¬ 
sion  (f)  in  any  subcontract  hereunder  where 
a  piupose  of  the  subcontract  is  the  conduct 
of  experimental,  developmental,  or  research 
work.  In  the  event  of  refusal  by  a  subcon¬ 
tractor  to  accept  this  Patent  Rights  clause, 
the  Contractor: 

(I)  Shall  promptly  submit  a  written  report 
to  the  Contracting  Officer  .setting  forth  the 
subcontractor’s  reason  for  such  refusal  or 
the  reasons  the  Contractor  is  of  the  opinion 
that  the  Inclusion  of  this  clause  would  be  so 
Inconsistent,  and  other  pertinent  Information 
which  may  expedite  disposition  of  the  mat¬ 
ter;  and 

(II)  Shall  not  proceed  with  the  subcon¬ 
tract  without  the  written  authorization  of 
the  Contracting  Officer. 

The  Contractor  shall  not.  In  any  subcon¬ 
tract  or  by  using  such  a  subcontract  as  con¬ 
sideration  therefor,  acquire  any  rights  to 
subject  inventions  for  his  own  use  (as  dis¬ 
tinguished  from  such  rights  as  may  be  re¬ 
quired  solely  to  fulfill  his  contract  obligations 
to  the  Government  in  the  performance  of  this 
contract).  Reports,  instruments,  and  other 
Information  required  to  be  furnished  by  a 
subcontractor  to  the  Contracting  Officer 
under  the  provisions  of  such  a  patent  rights 
clause  In  a  subcontract  hereunder  may.  upon 
mutual  consent  of  the  Contractor  and  the 
subcontractor  (or  by  direction  of  the  Con¬ 


tracting  Officer)  be  furnished  to  the  Con¬ 
tractor  for  transmission  to  the  Contracting 
Officer. 

(2)  The  Contractor,  at  the  earliest  prac¬ 
ticable  date,  shall  also  notify  the  Contract¬ 
ing  Officer  In  writing  of  any  subcontract 
containing  a  patent  rights  clause,  furnish 
to  the  Contracting  Officer  a  copy  of  such 
subcontract,  and  notify  him  when  such  sub¬ 
contract  Is  completed.  It  is  understood  that 
the  Government  is  a  third  party  beneficiary 
of  any  subcontract  clause  granting  rights  to 
the  Government  in  subject  Inventions,  and 
the  Contractor  hereby  assigns  to  the  Gov¬ 
ernment  all  the  rights  that  he  would  have 
to  enforce  the  subcontractor’s  obligations  for 
the  benefit  of  the  Government  with  respect 
to  subject  Inventions.  If  there  are  no  sub¬ 
contracts  containing  patent  rights  clauses, 
a  negative  report  Is  required.  The  Contractor 
shall  not  be  obligated  to  enforce  the  agree¬ 
ments  of  any  subcontractor  hereunder  re¬ 
lating  to  the  obligations  of  the  subcontractor 
to  the  Govenment  in  regard,  to  subject 
inventions. 

(h)  Licenses  granted  by  Contractor  to 
others  subject  to  Government’s  rights.  ’The 
Contractor  recognizes  that  the  Government, 
or  a  foreign  government  with  funds  derived 
through  the  Military  Assistance  Program  or 
otherwise  through  the  U.S.  Govenment,  may 
contract  for  property  or  services  with  respect 
to  which  the  vendor  may  be  liable  to  the 
Contractor  for  royalties  for  the  use  of  a 
subject  invention  on  account  of  such  a 
contract.  The  Contractor  further  recognizes 
that  it  is  the  policy  of  the  Government  not 
to  pay  In  connection  with  Its  contracts,  or 
to  allow  to  be  paid  In  connection  with  con¬ 
tracts  made  with  funds  derived  through 
the  Military  Assistance  Program  or  other¬ 
wise  through  the  U.S.  Government,  charges 
for  use  of  patents  in  which  the  Govern¬ 
ment  holds  a  royalty-free  license.  In  recog¬ 
nition  of  this  policy,  the  Contractor  agrees 
to  participate  in  and  make  appropriate  ar¬ 
rangements  for  the  exclusion  of  such  charges 
from  such  contracts  or  for  the  refund  of 
amounts  received  by  the  Contractor  with 
re.spect  to  any  such  charges  not  so  excluded. 

(I)  Rights  to  disclose  subject  inventions. 
The  Government  may  duplicate  and  disclose 
reports  and  discloeures  of  subject  inventions 
required  to  be  furnished  by  the  Contractor 
or  a  subcontractor  pursuant  to  this  Patent 
Rights  clause. 

(J)  Forfeiture  of  rights  in  unreported  sub¬ 
ject  inventions.  The  Contractor  shall  forfeit 
to  the  Government  all  rights  In  any  subject 
invention  which  he  falls  to  report  to  the 
Contracting  Officer  at  or  prior  to  the  time  he 
(1)  files  or  causes  to  be  filed  a  United  States 
or  foreign  application  thereon,  or  (11)  sub¬ 
mits  the  final  report  required  by  (c)(iil)  of 
this  clause,  whichever  Is  later:  Provided, 
’That  the  Contractor  shall  not  forfeit  rights  In 
a  subject  Invention  If  (A)  contending  that 
the  invention  is  not  a  subject  invention,  he 
nevertheless  reports  the  invention  and  all 
facts  pertinent  to  his  contention  to  the  Con¬ 
tracting  Officer  within  the  time  specified  In 
(1)  or  (11)  above,  or  (B)  he  establishes  that 
the  failure  to  report  was  due  entirely  to 
causes  beyond  his  control  and  without  his 
fault  or  negligence.  ’The  Contactor  shall  be 
deemed  to  hold  any  such  forfeited  subject 
Invention,  and  the  patent  applications  and 
patents  pertaining  thereto,  in  trust  for  the 
Government  pending  written  assignment  of 
the  invention.  ’The  rights  accruing  to  the 
Government  under  this  paragraph  shall  be  in 
addition  to  and  shall  not  supersede  any  other 
rights  which  the  Government  may  have  in 
relation  to  unreported  subject  Inventions. 
Nothing  contained  herein  shall  be  construed 
to  require  the  Contractor  to  report  any  In¬ 
vention  which  is  not  In  fact  a  subject 
invention. 


(k)  Examination  of  records  relating  to 
inventions.  The  Contracting  Officer  or  his 
authorized  representative  shall,  until  the 
expiration  of  three  (3)  years  after  final  pay¬ 
ment  under  this  contract,  have  the  right  to 
examine  any  books,  records,  documents,  and 
other  supporting  data  of  the  Contractor 
which  the  Contracting  Officer  or  his  author¬ 
ized  representative  shall  reasonably  deem  di¬ 
rectly  pertinent  to  the  discovery  or  Identifi¬ 
cation  of  subject  invention  or  to  compliance 
by  the  Contractor  with  the  requirements  of 
this  clause. 

§  12—9.6104  Paient  righto  (deferred). 

(a)  General.  Where  the  commercial 
interests  of  the  contractor  are  not  suffi¬ 
ciently  established  to  be  covered  by  the 
criteria  specified  in  §  12-9.6103,  the  final 
determination  of  rights  shall  be  made  by 
the  contracting  officer  after  the  inven¬ 
tion  has  been  identified,  in  a  manner 
deemed  most  likely  to  serve  the  public 
interest,  taking  particularly  into  ac¬ 
count  the  intentions  of  the  contractor 
to  bring  the  invention  to  a  point  of  com¬ 
mercial  application  and  the  guidelines  of 
§  12-9.6102. 

(b)  Patent  Rights  (Deferred^  clause. 
Where  the  contracting  officer  has  deter¬ 
mined  that  the  proposed  contract  comes 
within  this  §  12-9.6104,  he  shall  include 
in  the  contract  the  Patent  Rights 
(Title)  clause  set  forth  in  §  12-9.6102, 
except  that  the  name  of  the  clause  shall 
be  changed  to  "Patent  Rights  (De-i 
ferred)  ”  and  the  following  paragraph  (i) 
shall  be  added.  This  paragraph  pre¬ 
scribes  the  manner  in  which  the  Con¬ 
tractor  can  request  greater  rights  than 
a  nonexclusive  license. 

(l)  Contractor’s  request  for  greater  rights. 
The  Contractor  at  the  time  of  disclosing  a 
subject  invention  pursuant  to  paragraph  (a) 
of  this  clause,  but  not  later  than  three  (3) 
months  thereafter,  may  submit  In  writing  to 
the  Contracting  Officer,  a  request  for  greater 
rights  In  such  invention  that  the  license 
provided  for  in  paragraph  (d)  of  this  clause. 
Each  such  request  shall  include,  but  not  be 
limited  to,  information  concerning  the  Con¬ 
tractor’s  intention  and  plan  to  bring  the  in¬ 
vention  to  the  point  of  commercial  applica¬ 
tion.  The  Contracting  Officer  shall  review 
the  request  for  greater  rights,  and  shall  for¬ 
ward  it  with  such  comments  or  additional 
Information  as  he  believes  necessary  fully  to 
present  the  request,  to  cognizant  patent 
counsel.  Patent  counsel  will  review  the  re¬ 
quest  and  the  Contracting  Officer’s  com¬ 
ments,  and  forward  them  with  a  recommen¬ 
dation  covering  whether  and  to  what  extent 
the  request  should  be  granted,  to  the  Secre¬ 
tary  or  his  designee.  The  Contracting  Officer 
shall  notify  the  Contractor  of  the  Secre¬ 
tary’s  decision. 

§  12—9.6105  Barkgroiind  italeiils  (li¬ 
cense). 

(a)  Insert  the  clause  in  §  12-9.6105-1 
in  all  contracts  requiring  the  Patent 
Rights  clause  in  §  12-9.6102  or  §  12- 
9.6104. 

(b)  Insert  the  clause  in  supply  con¬ 
tracts  when  the  Department  buys  the 
product  for  test  or  evaluation  purposes 
and  where,  as  a  result  of  the  govern¬ 
ment’s  efforts,  a  commercial  market  for 
the  product  may  be  created  or  enhanced. 

(c)  The  clause  need  not  be  used  in 
supply  contracts; 

(1)  Where  the  product  to  be  tested 
(or  evaluated)  is  substantially  com- 
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plete  for  the  commercial  purpose  for 
which  it  is  being  tested  (or  evaluated), 
or 

(2)  Where  the  prospective  contrac¬ 
tor’s  monetary  contribution  to  the  pro¬ 
gram  resulting  in  the  development  of  the 
hardware  is  substantially  greater  than 
the  Government’s  monetary  contribu¬ 
tion,  or 

(3)  Where  the  commercial  market  for 
the  product  existed  prior  to,  or  will  not 
be  created  primarily  as  a  result  of,  the 
Government’s  test  or  evaluation. 

(d)  The  contracting  officer  may  alter 
the  clause  to  suit  a  particular  situation. 
However,  any  such  alteration  must  ac¬ 
cord  with  DOT  pK)licy  requiring,  when¬ 
ever  investment  of  public  funds  in  a  pro¬ 
gram  which  may  create  or  enhance  the 
market  for  a  product  required  in  the 
interest  of  public  health,  safety,  or  wel¬ 
fare,  that  the  Government  receive  as¬ 
surance  that  the  product  will  be  avail¬ 
able  at  reasonable  prices,  and  in  suffi¬ 
cient  quantity  and  quality  to  meet  the 
public  needs.  To  this  end,  the  contractor 
must  agree  to  license  the  manufacture 
and  sale  of  any  such  product  imder  any 
patents  imder  which  he  has  the  right  to 
grant  such  licenses,  such  license  to  be 
restricted  to  use  on  products  to  which 
the  contract  relates. 

§12—9.6105—1  Conlr.iol  rlauso. 

Background  Patents  (License) 

(a)  "Product”  as  used  herein  means  a 
process,  machine,  article  of  manufacture, 
or  composition  of  matter  the  same  as,  or 
substantially  the  same  as,  that  worked  on 
under  the  contract. 

(b)  "Background  patent”  as  used  herein 
means  any  U.S.  patent,  under  which  the 
(Contractor  has  the  right  to  license  others, 
and  which  covers  the  manufacture,  use  or 
sale  of  any  product. 

(c)  When  the  Secretary  determines; 

(1)  That  a  product  Is  required  by  mem¬ 
bers  of  the  public  In  the  Interest  of  the  pub¬ 
lic  health,  safety,  or  welfare;  and, 

(2)  That  neither  the  Contractor,  nor  any 
other  person  deriving  rights  from  his  pat¬ 
ents,  has  produced  the  product  at  a  reason¬ 
able  price.  In  sufficient  quantity,  and  at  a 
level  of  quality  to  meet  public  needs; 

the  Contractor  shall,  on  written  applica¬ 
tion,  issue  appropriate  licenses  to  others 
under  any  Background  Patent  on  reasonable 
terms,  such  licenses  to  be  restricted  to  the 
production,  sale,  and  use  of  the  product. 

(d)  When  the  Secretary  has  made  the  de¬ 
termination  set  forth  In  (c)  above,  the  Con¬ 
tractor  (or  those  deriving  rights  from  the 
Contractor)  shall  not  seek  Injunctive  relief 
to  enforce  a  Background  Patent  without: 

(1)  Previously  advising  the  General  Coun¬ 
sel,  Office  of  the  Secretary,  Elepartment  of 
Transportation; 

(2)  Granting  the  Government  the  right 
to  Intervene  In  the  injunction  proceeding; 
and 

(3)  Disclosing  the  commitment  set  out 
In  this  clause  to  the  court  from  which  the 
Injunction  is  sought. 

§  12—9.6106  Authorization  and  consent. 

(a)  Under  28  U.S.C.  1498,  any  suit 
for  infringement  of  a  U.S.  patent  based 
on  the  manufacture  or  use  by  or  for  the 
United  States  of  an  invention  described 
in  and  covered  by  a  patent  of  the  United 
States  by  a  contractor  or  by  a  subcon¬ 
tractor  (including  lower- tier  subcon¬ 


tractors)  can  be  maintained  only  against 
the  Government  in  the  Court  of  Claims 
and  not  against  the  contractor  or  sub¬ 
contractor,  in  those  cases  where  the 
Government  has  authorized  or  con¬ 
sented  to  the  manufacture  or  use  of  the 
patented  invention.  Accordingly,  to  in¬ 
sure  that  work  by  a  contractor  or  sub¬ 
contractor  under  a  Government  contract 
may  not  be  enjoined  by  reason  of  patent 
infringement,  authorization  and  con¬ 
sent  shall  be  given  as  herein  provided. 
The  liability  of  the  Government  for 
damages  in  any  such  suit  against  it 
may,  however,  ultimately  be  borne  by 
the  contractor  or  subcontractor  in  ac¬ 
cordance  with  the  terms  of  any  patent 
indemnity  clause  also  included  in  the 
contract,  and  an  authorization  and  con¬ 
sent  clause  does  not  detract  from  any 
patent  indemnification  commitment  by 
the  contractor  or  subcontractor.  There¬ 
fore,  both  a  patent  indemnity  clause  and 
an  authorization  and  consent  clause  may 
be  included  in  the  same  contract. 

(b)  Contracts  shall  not  include  any 
provision  whereby  the  Government  ex¬ 
pressly  agrees  to  indemnify  the  contrac¬ 
tor  against  liability  for  patent  infringe¬ 
ment. 

(c)  An  authorization  and  consent 
clause  shall  not  be  used  in  contracts 
w’here  both  complete  performance  and 
delivery  are  to  be  used  outside  the  United 
States,  its  possessions,  or  Puerto  Rico. 

§  12—9.6106—1  Aiilliorizalion  and  con¬ 
sent  in  coniracis  for  supplio.s  or  serv¬ 
ices. 

The  contract  clause  set  forth  below 
may  be  included  in  all  contracts  for  sup¬ 
plies  or  services  (including  construction 
or  architect-engineering  work),  except: 

(a)  When  prohibited  by  §  12-9.6106 
(c)  ;  or 

(b)  In  contracts  for  expierimental,  de¬ 
velopmental.  or  research  work  in  which 
the  clau.se  of  §  12-9.6106-(2)  is  required. 

Authorization  and  Consent 

The  Government  hereby  gives  Its  author¬ 
ization  and  consent  (without  prejudice  to 
any  rights  of  indemnification)  for  all  use 
and  manufacture.  In  the  performance  of  this 
contract  or  any  part  hereof  or  any  amend¬ 
ment  hereto  or  any  subcontract  hereunder 
(Including  any  lower-tier  subcontract),  of 
any  invention  described  in  and  covered  by  a 
patent  of  the  United  States  (1)  embodied  in 
the  structure  or  composition  of  any  article 
the  delivery  of  which  Is  accepted  by  the 
Government  under  this  contract,  or  (11)  uti¬ 
lized  In  the  machinery,  tools,  or  methods  the 
use  of  which  necessarily  results  from  compli¬ 
ance  by  the  Contractor  or  the  using  subcon¬ 
tractor  with  (a)  specifications  or  written  pro¬ 
visions  now  or  hereafter  forming  a  part  of 
this  contract,  or  (b)  specific  written  Instruc¬ 
tions  given  by  the  Contracting  Officer  di¬ 
recting  the  manner  of  performance. 

§  12—9,6106—2  Aulliorizalion  and  ron- 
M'lit  in  roiitracts  for  reKcarch  and  de¬ 
velopment. 

Greater  latitude  in  the  use  of  patented 
inventions  may  be  necessary  in  a  con¬ 
tract  for  experimental,  developmental,  or 
research  work  than  in  a  contract  for 
supplies.  Unless  prohibited  by  §  12- 
9.6106(c),  the  clause  set  forth  below 
shall  be  included  in  all  contracts  calling 


exclusively  for  experimental,  develop¬ 
mental,  or  research  work,  and  may  be 
included  in  contracts  calling  for  both 
supplies  and  experimental,  develop¬ 
mental,  or  research  work  where  the  lat¬ 
ter  work  is  a  primary  purpose  of  the  con¬ 
tract.  In  all  other  contracts  for  both 
supplies  and  experimental,  develop¬ 
mental,  or  research  work,  the  Authoriza¬ 
tion  and  Consent  clause  of  §  12-9.6106-1 
shall  be  used.  If  the  clause  set  forth  be¬ 
low  is  included  in  a  contract,  the  clause 
in  §  12-9.6106-1  shall  not  be  included. 

Authorization  and  Consent 

The  Government  hereby  gives  Its  author¬ 
ization  and  consent  for  all  use  and  manufac¬ 
ture  of  any  invention  described  in  and  cov¬ 
ered  by  a  patent  of  the  United  States  in  the 
performance  of  this  contract  or  any  part 
hereof  or  any  amendment  hereto  or  any  sub¬ 
contract  hereunder  (including  any  lower- 
tier  subcontract) . 

§  12—9.6107  Patent  indemnification  of 
Government  by  contractor. 

In  order  that  the  Government  may  be 
reimbursed  for  liability  for  patent  in¬ 
fringement  arising  out  of  or  resulting 
from  the  performance  of  construction 
contracts  or  contracts  for  supplies  which 
normally  are  or  have  been  sold  or  offered 
for  sale  to  the  public  in  the  commercial 
open  mai'ket  or  which  are  the  same  as 
such  supplies  with  a  relatively  minor 
modification  thereof,  a  clause  providing 
for  indemnification  of  the  Government  is 
to  be  included  in  such  contracts  in  ac¬ 
cordance  with  the  instructions  set  forth 
below.  A  patent  indemnity  clause  shall 
not  be  used  in  contracts: 

(a)  Where  the  Authorization  and 
Consent  clause  of  §  12-9.6106-2  rpp’i- 
cable  to  research  and  development  con- 
ti'acts  is  authorized,  except  that  in  con¬ 
tracts  calling  also  for  supplies  of  the 
kind  described  above,  a  patent  indemnity 
clause  may  be  used  with  respect  to  such 
supplies: 

(b)  Where  the  contract  is  for  supolies 
which  clearly  are  not  or  have  not  been 
sold  or  offered  for  sale  to  the  public  in 
the  commercial  open  market.  However, 
even  in  the  foregoing  instance,  a  patent 
indemnity  clause  may  be  included  where 
(1 )  in  the  case  of  contracts  to  be  awarded 
by  formal  advertising  it  is  desired  to  ob¬ 
tain  an  indemnity  as  to  specific  compo¬ 
nents  or  spare  parts  so  sold  or  offered 
for  sale,  in  which  case  the  clause  shall  be 
modified  pursuant  to  §  12-9.6107-1  (b) ; 
or  (2)  in  the  case  of  contracts  to  be 
awarded  either  by  formal  advertising  or 
negotiation,  a  patent  owner  contends 
that  the  prospective  procurement  would 
infringe  his  patent  and  the  low  bidder  or 
offeror  is  willing  to  indemnify  the  Gov¬ 
ernment  as  to  such  patent  either  (i) 
without  increase  in  price  on  the  basis 
that  the  patent  is  invalid  or  not  in¬ 
fringed.  or  (ii)  for  other  good  reasons; 

(c)  Where  both  performance  and  de¬ 
livery  are  to  be  outside  the  United  States, 
its  possessions,  or  Puerto  Rico,  unless  the 
contract  indicates  that  the  supplies  are 
ultimately  to  be  shipped  into  the  United 
States,  its  possessions,  or  Puerto  Rico,  in 
which  case  the  instructions  of  S  12- 
9.6107-1  or  §  12-9.6107-3  are  applicable; 
or 
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(d)  Where  the  contract  is  for  an 
amount  of  $5,000  or  less,  except  that,  as 
a  matter  of  administrative  convenience, 
the  clause  need  not  be  deleted  where  it  is 
a  part  of  a  standard  form  being  used  for 
contracts  of  $5,000  or  less,  since  it  is  self¬ 
deleting  as  to  such  contracts. 

§  12—9.6107—1  Patent  indemnification 
in  formally  advertised  contracts — 
commercial  status  predetermined. 

(a)  Except  as  prohibited  by  §  12- 
9.6107,  the  clause  set  forth  below  is  ap¬ 
propriate  in  formally  advertised  con¬ 
struction  contracts  and  shall  be  included 
in  formally  advertised  contracts  for 
supplies  when  it  has  been  determined 
in  advance  of  issuing  the  invitation  for 
bids  that  the  supplies  (or  such  supplies 
apart  from  relatively  minor  modifica¬ 
tions  to  be  made  thereto)  normally  are 
or  have  been  sold  or  offered  for  sale  by 
any  supplier  to  the  public  in  the  com¬ 
mercial  open  market. 

Patent  Indemnity 

If  the  amount  of  this  contract  Is  In  excess 
of  $5,000,  the  Contractor  shall  Indemnify  the 
Government  and  Its  officers,  agents,  and  em¬ 
ployees  against  liability,  including  costs,  for 
Infringement  of  any  U.S.  letters  patent  (ex¬ 
cept  letters  patent  Issued  upon  an  application 
which  Is  now  or  may  hereafter  be  kept  secret 
or  otherwise  withheld  from  Issue  by  order  of 
the  Government)  arising  out  of  the  manu¬ 
facture  or  delivery  of  supplies  or  out  of  con¬ 
struction,  alteration,  modification,  or  repair 
of  real  prop)€rty  (hereinafter  referred  to  as 
“construction  work")  under  this  contract,  or 
out  of  the  use  or  disposal  by  or  for  the  ac¬ 
count  of  the  Government  of  such  supplies  or 
construction  work.  The  foregoing  Indemnity 
shall  not  apply  unless  the  Contractor  shall 
have  been  Informed  as  soon  as  practicable  by 
the  Government  of  the  suit  or  action  alleging 
such  Infringement,  and  shall  have  been  given 
such  opportunity  as  It  Is  afforded  by  appli¬ 
cable  laws,  rules,  or  reg^ulatlons  to  participate 
In  the  defense  thereof;  and  further,  such  In¬ 
demnity  shall  not  apply  to:  (1)  An  Infringe¬ 
ment  resulting  from  compliance  with  specific 
written  Instructions  of  the  Contracting  Offi¬ 
cer  directing  a  change  in  the  supplies  to  be 
delivered  or  In  the  materials  or  equipment  to 
be  used,  or  directing  a  manner  of  i>erform- 
ance  of  the  contract  not  normally  used  by 
the  Contractor;  (11)  an  Infringement  result¬ 
ing  from  addition  to,  or  change  In,  such  sup¬ 
plies  or  components  furnished  or  construc¬ 
tion  work  performed  which  addition  or 
change  was  made  subsequent  to  delivery  or 
performance  by  the  Contractor;  or  (111)  a 
claimed  Infringement  which  Is  settled  with¬ 
out  the  consent  of  the  Contractor,  unless 
required  by  final  decree  of  a  court  of  com¬ 
petent  Jurisdiction. 

(b)  Where  a  supply  contract  calls  in 
part  for  specific  components  or  spare 
parts  which  normally  are  or  have  been 
sold  or  offered  for  sale  by  any  supplier 
to  the  public  in  the  commercial  open 
market,  or  such  items  with  relatively 
minor  modifications,  the  Patent  Indem¬ 
nity  clause  of  paragraph  (a)  of  this  sec¬ 
tion  shall  be  modified  by  adding  to  the 
end  of  the  clause  either  of  the  following 
sentences: 

The  foregoing  shall  not  apply  to  the  follow¬ 
ing:  (Specifically  Identify  the  Items  to  be 
excluded  from  the  Patent  Indemnity  clause.) 

or 


The  foregoing  shall  apply  only  to  the  fol¬ 
lowing:  (Specifically  Identify  the  Items  to 
which  the  Patent  Indemnity  clause  applies.) 

§  12—9.6107—2  Patent  indemnifiration 
in  negotiated  contracts. 

(a)  A  patent  indemnity  clause  is  not 
required  to  be  included  in  negotiated  con¬ 
tracts,  but  may  be  included  (1)  in  nego¬ 
tiated  construction  contracts,  (2).  as 
authorized  in  §  12-9.6107 (b)  (2),  and  (3) 
in  negotiated  contracts  for  supplies 
where  such  supplies  normally  are  or 
have  been  sold  or  offered  for  sale  to  the 
public  in  the  commercial  open  market,  or 
are  such  supplies  with  relatively  minor 
modifications  made  thereto.  Ordinarily, 
the  contracting  officer,  in  consultation 
with  the  contractor,  should  be  able  to  de¬ 
termine  whether  the  supplies  being  pur¬ 
chased  normally  are  on  sale  or  have  been 
sold  or  offered  for  sale  to  the  public  in 
the  commercial  open  market. 

(b)  Subject  to  the  foregoing  and  to 
the  prohibitions  in  §  12-9.6107,  the  clause 
set  forth  in  5  12-9.6017-l(a)  is  approved 
for  use  in  negotiated  contracts  for  con¬ 
struction  work  or  supplies. 

(c)  Where  a  supply  contract  calls  in 
part  for  specific  components  or  spare 
parts  which  normally  are  or  have  been 
sold  or  offered  for  sale  to  the  public  in 
the  commercial  open  market,  or  such 
items  with  relatively  minor  modifica¬ 
tions,  the  patent  indemnity  clause  of 
§  12-9.6107-1  (a)  shall  be  modified  by 
adding  to  the  end  of  the  clause  either 
of  the  following  sentences: 

The  foregoing  shall  not  apply  to  the  follow¬ 
ing:  (Specifically  Identify  the  Items  to  be 
excluded  from  the  Patent  Indemnity  clause.) 

or 

The  foregoing  shall  apply  only  to  the  fol¬ 
lowing:  (Specifically  Identify  the  Items  to 
which  the  Patent  Indemnity  clause  applies.) 

§  12—9.6107—3  Waiver  of  indemnity  by 
the  Government. 

In  the  event  that  it  is  desired  to  ex¬ 
empt  one  or  more  specified  U.S.  patents 
from  the  patent  indemnity  clause  of 
§  12-9.6107-1,  authority  shall  first  be  ob¬ 
tained  from  the  head  of  the  agency  and 
the  following  clause  shall  be  included  in 
the  contract,  in  addition  to  the  patent 
indemnity  clause. 

WAtvER  OF  Indemnity 

Any  provision  of  this  contract  to  the  con¬ 
trary  notwithstanding,  the  Government 
hereby  authorizes  and  consents  to  the  use 
and  manufacture,  solely  in  the  performance 
of  this  contract,  of  any  Invention  covered  by 
the  UJ3.  patents  identified  and  listed  below, 
and  waives  Indemnification  by  the  Con¬ 
tractor  with  respect  to  such  patents:  (Iden¬ 
tify  the  patents  by  number  or  by  other 
means  if  more  appropriate.) 

§12—9.6108  Notice  and  asttinlunrr. 

The  Government  should  be  notified 
by  the  contractor  of  all  claims  of  in¬ 
fringement  in  connection  with  the  per¬ 
formance  of  a  Government  contract 
which  come  to  the  contractor’s  atten¬ 
tion.  The  contractor  should  also  assist 
the  Government,  to  the  extent  of  evi¬ 
dence  and  information  in  the  possession 
of  the  contractor,  in  ccmnection  with 


any  suit  against  the  Government,  or  any 
claims  against  the  Government  made 
before  suit  has  been  instituted,  chi  ac¬ 
count  of  any  alleged  patent  or  copyright 
infringement  arising  out  of  or  resulting 
from  the  performance  of  the  contract. 
Accordingly,  the  clause  set  forth  in 
FPR  1-7.101-13  shall  be  included  in  all 
contracts  in  excess  of  $10,000  for  sup¬ 
plies,  construction,  or  experimental, 
developmental,  or  research  work:  Pro¬ 
vided,  That  the  clause  shall  not  be  in¬ 
cluded  in  ccHitracts: 

(a)  Where  both  performance  and 
delivery  are  to  be  outside  the  United 
States,  its  possessions,  or  Puerto  Rico, 
unless  the  ccHitract  indicates  that  the 
supplies  are  ultimately  to  be  shipped 
into  the  United  States,  its  possessions, 
or  Puerto  Rico;  or 

(b)  Of  $10,000  or  less,  except  that  as 
a  matter  of  administrative  convenience, 
the  clause  need  not  be  deleted  when  it 
is  a  part  of  a  standard  form  being  used 
for  such  ccm tracts,  since  it  is  self- 
deleting. 

§12—9.6109  Clu6»>ified  ronlracl.v. 

Unauthorized  disclosiu*e  of  classified 
subject  matter,  whether  in  patent  ap¬ 
plications  or  resulting  from  the  issuance 
of  a  patent,  may  be  a  violation  of  18 
U.S.C.  791  et  seq.  (Espionage  and  Censor¬ 
ship)  and  related  statutes  and  may  be 
contrary  to  the  interests  of  natiiHial 
security.  Accordingly,  the  following 
clause  shall  be  included  in  every  classified 
contract  and  every  contract  which  covers 
or  is  likely  to  cover  classified  subject 
matter. 

Piling  of  Patent  Applications 

(a)  Before  filing  or  causing  to  be  filed 
a  patent  application  In  the  United  States 
disclosing  any  subject  matter  of  this  con¬ 
tract,  which  subject  matter  Is  classified 
“Secret"  or  higher,  the  Contractor  shall, 
citing  the  thirty  (30)  day  provision  below, 
transmit  the  proposed  application  to  the 
Contracting  Officer  for  determination 
whether,  for  reasons  of  national  security, 
such  application  should  be  placed  under  an 
order  of  secrecy  or  sealed  In  accordance  with 
the  provisions  of  35  U.S.C.  181-188  or  the 
Issuance  of  a  patent  should  be  otherwise 
delayed  under  pertinent  U.S.  statutes  or 
regulations;  and  the  Contractor  shall  observe 
any  Instructions  of  the  Contracting  Officer 
with  respect  to  the  manner  of  delivery  of 
the  patent  application  to  the  U.S.  Patent 
Office  for  filing,  but  the  Contractor  shall 
not  be  denied  the  right  to  file  such  patent 
application.  If  the  Contracting  Officer  shall 
not  have  given  any  such  Instructions  within 
thirty  (30)  days  from  the  date  of  mailing 
or  other  transmittal  of  the  proposed  applica¬ 
tion,  the  Contractor  may  file  the  application. 

(b)  The  Contractor  shall  furnish  to  the 
Contracting  Officer,  at  the  time  of  or  prior 
to  the  time  when  the  Contractor  files  or 
causes  to  be  filed  a  patent  application  in  the 
United  States  disclosing  any  subject  matter 
of  this  contract,  which  subject  matter  is 
classified  "Confidential”,  a  copy  of  such  ap¬ 
plication  for  determination  whether,  for 
reasons  of  national  security,  such  application 
should  be  placed  under  an  order  of  secrecy 
or  the  issuance  of  a  patent  should  be  other¬ 
wise  delayed  under  pertinent  U.S.  statutes  or 
regulations. 

(c)  Where  the  subject  matter  of  this  con¬ 
tract  Is  classified  for  reasons  of  security,  the 
Contractor  shall  not  file,  or  cause  to  be  filed 


Ko.  44— Pt.  n - 10 


FEDERAL  REGISTER,  VOL.  37,  NO.  44 — SATURDAY,  MARCH  4,  1972 


4874 


RULES  AND  REGULATIONS 


In  any  country,  other  than  in  the  United 
States  as  provided  In  (a)  and  (b)  of  this 
clause,  an  application  or  registration  for  a 
patent  containing  any  of  said  subject  matter 
without  first  obtaining  written  approval  of 
the  Contracting  Officer. 

(d)  When  filing  any  patent  application 
coming  within  the  scope  of  this  clause,  the 
Contractor  shall  observe  all  applicable  se¬ 
curity  regulations  covering  the  transmission 
of  classified  subject  matter,  and  shall  also 
promptly  furnish  to  the  Contracting  Officer 
the  serial  number,  filing  date,  and  name  of 
country  of  any  such  patent  application. 
When  transmitting  the  application  to  the 
U.S.  Patent  Office,  the  Contractor  shall  by 
separate  letter  identify  by  agency  and  num¬ 
ber  the  contract  or  contracts  which  require 
security  classification  markings  to  be  placed 
on  the  application. 

(e)  The  substance  of  this  clause  shall  be 
Included  in  all  subcontracts  which  cover  or 
are  likely  to  cover  classified  subject  matter. 

§12—9.6109—1  Clas»>ificd  ronirucis  — 
cuntrarting  officer's  duties. 

(a)  Upon  receipt  from  the  contractor 
of  a  patent  application,  not  ret  filed, 
which  has  been  submitted  bv  the  con¬ 
tractor  in  compliance  with  paragraphs 

(a)  or  (b)  of  the  clause  in  §  12-9.6109, 
the  contracting  officer  shall  ascertain  the 
proper  security  classifi-ation  o'  the 
patent  application.  Upon  a  determina¬ 
tion  that  the  application  conlaias  clas¬ 
sified  material,  the  contracting  officer 
shall  inform  the  contractor  of  anv  in¬ 
structions  deemed  necessary  or  advisable 
relating  to  transmittal  of  the  application 
to  the  U.S.  Patent  Office  in  accordance 
with  procedures  in  the  Department  of 
Defense  Industrial  Security  Manual  for 
Safeguaiding  Classified  Information.  If 
the  material  is  classified  “Secret”  or 
higher,  the  contracting  officer  shall  make 
every  effort  to  notify  the  contractor  of 
the  determination  within  30  days  pursu¬ 
ant  to  paragraph  (a)  of  the  clause. 

(b)  In  the  case  of  all  applications  filed 
under  the  provisions  of  this  paragraph, 
the  contracting  officer,  unon  receiving 
the  application  serial  number,  the  filing 
date,  and  the  information  furnished  by 
the  contractor  under  paragraph  (d)  of 
the  clause,  shall  promptly  submit  that 
information  to  personnel  having  cogni¬ 
zance  of  patent  matters  in  order  that 
necessary  steps  may  be  taken  to  insure 
the  security  of  the  application. 

(c)  A  request  for  the  approval  referred 
to  in  paragraph  (c)  of  the  clause  in 
§  12-9.6109  must  be  considered  and  acted 
upon  promptly  in  order  to  avoid  the  loss 
of  valuable  patent  rights  of  the  Govern¬ 
ment  or  the  contractor. 

§  12—9.6110  Register  of  Government 
rights  in  inventions. 

(a>  Licenses,  assignments,  or  other 
documents  evidencing  any  rights  of  the 
Government  in  inventions  shall  be  re¬ 
viewed  to  assure  that  each  such  docu¬ 
ment  fully  confirms  the  rights  to  which 
the  Government  is  entitled. 

(b)  The  original  and  a  copy  of  each 
such  document  shall  be  forwarded  to  the 
activity  designated  by  administration 
regulations  for  receiving  such  docu¬ 
ments.  This  latter  activity  shall  forward 
the  originals  of  all  licenses,  assignments, 
or  other  documents  evidencing  any  rights 
of  the  Government  in  or  under  any  pat¬ 


ents  or  applications  for  patents  to  the 
Commissioner  of  Patents  for  recording 
in  accordance  with  Executive  Order  No. 
9424  of  February  18,  1944. 

§12—9.6111  Reporting  of  royalties — an- 
tieipated  or  paid. 

(a)  (1)  The  term  “royalties”,  as  used 
in  this  section,  refers  to  any  costs  or 
charges  in  the  nature  of  royalties,  license 
fees,  patent  or  license  amortization  costs, 
or  the  like,  for  the  use  of  or  for  rights 
in  patents  or  patent  applications. 

(2)  To  determine  whether  royalties 
anticipated  or  actually  paid  under  Gov¬ 
ernment  contracts  are  excessive,  im¬ 
proper,  or  inconsistent  with  rights  which 
the  Government  may  possess  in  particu¬ 
lar  inventions,  patents,  or  patent  appli¬ 
cations,  the  Department  shall  reqiiire 
royalty  information  and  reports  as  pre¬ 
scribed  below.  See  §  12-9.6113  for  action 
to  be  taken  to  reduce  or  eliminate  exces¬ 
sive  or  improper  royalties. 

(3)  Royalty  information  should  not  be 
required  in  formally  advertised  contracts. 
When  it  is  expected  that  work  may  be 
perfonned  in  the  United  States,  its  pos¬ 
sessions,  or  Puerto  Rico,  any  solicitation 
which  may  result  in  a  negotiated  con¬ 
tract  for  which  royalty  information  is 
desired,  or  for  which  cost  or  pricing  data 
are  obtained,  shall  contain  a  special  pro¬ 
vision  substantially  as  fallows: 

Royalty  Information 

When  the  response  to  this  solicitation  con- 
taliLs  costs  or  charges  for  royalties  totaling 
more  than  $250,  the  following  Information 
shall  be  furnished  with  the  offer,  proposal, 
or  quotation  on  each  separate  item  of  royalty 
or  license  fee: 

(I)  Name  and  address  of  licensor; 

(II)  Date  of  license  agreement; 

(ill)  Patent  numbers,  patent  application 
serial  numbers  or  other  basis  on  which  the 
royalty  is  payable;  . 

(iv)  Brief  description.  Including  any  part 
or  model  numbers  of  each  contract  Item  or 
comf>onent  on  which  the  royalty  is  payable; 

(V)  Percentage  or  dollar  rate  of  royalty 
per  unit; 

(vl)  Unit  price  or  contract  Item; 

(vll)  Number  of  units;  and 

(vlll)  Total  dollar  amount  of  royalties. 

DD  Form  783,  Royalty  Report,  Is  approved  for 
use  In  furnishing  the  above  information.  In 
addition,  if  specifically  requested  by  the  con¬ 
tracting  officer  prior  to  execution  of  the  con¬ 
tract,  a  copy  of  the  current  license  agreement 
and  Identification  of  applicable  claims  of 
specific  patents  shall  be  furnished. 

(b)  If  the  work  is  to  be  performed  in 
the  United  States,  its  possessions  or 
Puerto  Rico,  then  uixm  receipt  of  an  of¬ 
fer,  proposal,  or  quotation  which  includes 
a  charge  for  royalties,  the  contracting 
officer  shall,  prior  to  award  of  the  con¬ 
tract,  forward  the  information  called  for 
by  paragraph  (a)  of  this  section  to  the 
office  having  w^izance  of  patent  mat¬ 
ters  for  the  procuring  activity  concerned. 
The  cognizant  office  shall  promptly  ad¬ 
vise  the  contracting  officer  of  appropriate 
action.  The  contracting  officer  shall  then 
take  action  with  respect  to  such  royalties, 
with  due  regard  to  all  pertinent  factors 
relating  to  the  proposed  procurement. 

(c)  Where  subcontract  work  is  to  be 
performed  in  the  United  States,  its  pos¬ 
sessions,  or  Puerto  Rico,  the  contract¬ 


ing  officer,  when  considering  approval 
of  a  subcontract,  shall  require  the  same 
information  and  take  the  same  action 
with  respect  to  such  subcontracts  in  rela¬ 
tion  to  royalties  as  required  for  prime 
contracts  under  tmragraph  (b)  of  this 
section.  However,  approval  need  not  be 
withheld  pending  receipt  of  advice  in  le- 
gard  to  such  royalties  from  the  offic2 
having  cognizance  of  patent  matters. 

(d)  (1)  In  negotiated  contracts  to  be 
performed  outside  the  United  States,  its 
possessions  and  Puerto  Rico,  regardless 
of  the  place  of  delivery,  the  clause  set 
forth  below  shall  be  included. 

Reporting  of  Royalties  (Foreign) 

(a)  If  this  contract  is  in  an  amount  which 
exceeds  fifty  thousand  U.S.  dollars  ($30,0Ct  ), 
the  Contractor  shall  report  In  writing  to  the 
Contracting  Officer  during  the  performance 
of  this  contract  the  amount  of  royalties  paid 
or  to  be  paid  by  the  Contractor  directly  1  / 
others  In  the  performance  of  this  centrset. 
The  Contractor  shall  also  (1)  furnish  In 
writing  any  additional  Information  relating 
to  such  royalties  as  may  be  requested  by 
the  Contracting  Officer,  and  (11)  Insert  a  pi  ,- 
vision  similar  to  this  clause  In  any  subcon¬ 
tract  hereunder  which  Involves  an  amount  In 
excess  of  the  equivalent  of  fifty  thcusrnd 
U.S.  dollars  ($50,000). 

(b)  The  term  “royalties”  as  used  herein 
refers  to  any  costs  or  charges  in  the  naturs 
of  royalties,  license  fees,  patent  or  license 
amortization  costs,  or  the  like  for  the  use 
of  or  for  rights  in  patents  or  patent  rppllca- 
tlons. 

(2)  The  contracting  officer  shall  for¬ 
ward  a  copy  of  positive  royalty  re¬ 
port  received  in  accordance  with  the 
clause  in  subparagraph  (1)  of  this  para¬ 
graph  to  the  office  having  cognizance  of 
patent  matters  for  the  procuring  activity 
concerned. 

§  12—9.6112  Refund  of  royalties. 

When  a  fixed-price-type  contract  is 
negotiated  under  circumstances  which 
make  it  questionable  whether  or  not  sub¬ 
stantial  amounts  of  royalties  will  have 
to  be  paid  by  the  contractor  or  his  sub¬ 
contractors,  such  royalties  may  be  in¬ 
cluded  in  the  target  or  contract  price, 
with  provision  made  in  the  contract  that 
the  Government  will  be  reimbursed  the 
amount  of  such  royalties  if  they  are  not 
paid.  Such  circumstances  might  include, 
for  example,  either  a  pending  antitrust 
action  by  the  Government  or  pending  or 
prospective  litigation  challenging  the 
validity  of  a  patent  or  patents  or  the  en¬ 
forceability  of  an  agreement  upon  which 
the  contractor  or  subcontractor  bases 
the  asserted  pbligation  to  pay  the  royal¬ 
ties  to  be  included  in  the  target  or  con¬ 
tract  price.  In  the  event  the  contracting 
officer  determines  that  a  refund  of  royal¬ 
ties  clause  should  be  included,  the  fol¬ 
lowing  clause  shall  be  used  in  firm  fixed- 
price  contracts.  It  shall  be  appropriately 
modified  for  use  in  incentive  contracts. 

Refund  of  Royalties 

(a)  The  contract  price  Includes  certain 
amounts  for  royalties  payable  by  the  Con¬ 
tractor  or  subcontractors  or  both,  which 
amounts  have  been  reported  to  the  Contract¬ 
ing  Officer. 

(b)  The  term  “royalties”  as  used  in  this 
clause  refers  to  any  costs  or  charges  In  the 
nature  of  royalties,  license  fees,  patent  or 
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license  amortization  costs,  or  the  Uke,  for  the 
use  or  for  rights  In  patents  and  patent  ap¬ 
plications  In  connection  with  the  perform¬ 
ance  of  this  contract  or  any  subcontract 
hereunder. 

(c)  The  Contractor  shall  furnish  to  the 
Contracting  Officer,  before  final  payment  un¬ 
der  this  contract,  a  statement  of  royalties 
paid  or  required  to  be  paid  in  connection 
with  the  perfornuince  of  this  contract  and 
subcontracts  hereunder  together  with  the 
reasons  therefor. 

(d)  The  Contractor  will  be  compensated 
for  royalties  reported  under  (c)  above  only 
to  the  extent  that  such  royalties  were  In¬ 
cluded  In  the  contract  price  and  are  deter¬ 
mined  by  the  Contracting  Officer  to  be  prop¬ 
erly  chargeable  to  the  Oovernment  and  allo¬ 
cable  to  the  contract.  Therefore,  to  the  ex¬ 
tent  that  any  royalties  which  are  included 
in  the  contract  price  are  not  in  fact  paid 
by  the  Contractor  or  are  determined  by  the 
Contracting  Officer  not  to  be  properly  charge¬ 
able  to  the  Oovernment  and  allocable  to  the 
contract,  the  contract  price  shall  be  reduced. 
Repayment  or  credit  to  the  Oovernment  shall 
be  made  as  the  Contracting  Officer  directs. 

(e)  If,  at  any  time  within  three  (3)  years 
subsequent  to  final  payment  under  this  con¬ 
tract,  the  Contractor  for  any  reason  Is  re¬ 
lieved  in  whole  or  in  part  from  the  payment 
of  the  royalties  included  in  the  final  con¬ 
tract  price  as  adjusted  pursuant  to  para¬ 
graph  (d)  above,  the  Contractor  shall 
promptly  notify  the  Contracting  Officer  of 
that  fact  and  shall  reimburse  the  Oovern¬ 
ment  In  a  corresponding  amount. 

(f)  The  substance  of  this  clavise,  includ¬ 
ing  this  paragraph  (f),  shall  be  Included  In 
any  subcontract  in  which  the  amount  of 
royalties  reported  during  negotiation  of  the 
subcontract  exceeds  $250. 

§12—9.6113  Adjustment  of  royalties. 

If  at  any  time  the  contracting  ofQcer 
has  reason  to  believe  that  any  royalties 
paid,  or  to  be  paid,  under  an  existing 
or  prospective  contract  or  subcontract 
are  inconsistent  with  Government  rights, 
excessive,  or  otherwise  Improper,  he 
shall  promptly  report  the  facts  to  the 
office  having  cognizance  of  patent  mat¬ 
ters  for  the  procuring  activity  concerned. 
The  cognizant  office  shall  review  the  roy¬ 
alties  thus  reported  and  such  royalties 
as  are  reported  under  §§  12-9.6111  and 
12-9.6112.  In  coordination  with  the  con¬ 
tracting  officer,  the  cognizant  office 
shall: 

(a)  Take  prompt  action  to  protect  the 
Government  against  payment  of  royal¬ 
ties  on  supplies  or  services  (1)  with  re¬ 
spect  to  which  the  Government  has  a 
royalty-free  license,  or  (2)  at  a  rate  in 
excess  of  the  rate  at  which  the  Govern¬ 
ment  is  licensed,  or  (3)  when  the  royal¬ 
ties  in  whole  or  in  part  otherwise  con¬ 
stitute  an  improper  charge;  and 

(b)  In  appropriate  cases  obtain  a  re- 
fimd  pursuant  to  a  “Refund  of  Royal¬ 
ties”  clause  or  enter  into  negotiation  for 
a  reduction  of  ros^tles. 

Subpart  1 2—9.62 — Recovery  of 
Developmental  Costs 
§  1 2—9.6200  Scope  of  subpart. 

This  subpart  prescribes  a  Recovery 
of  Developmental  Costs  clause  and  sets 
forth  Instructions  for  its  use. 

§  12-9.6201  General. 

(a)  It  Is  DOT  policy  to  recover  the 
Department’s  contributions  toward  re¬ 


search  and  development  through  royal¬ 
ties  to  the  Government  upon  commer¬ 
cial  exploitation  of  the  products  devel¬ 
oped  thereby.  To  carry  out  this  policy, 
the  contract  clause  set  forth  in  §  12- 
9.6202(b)  shall  be  inserted  in  the  con¬ 
tract  in  accordance  with  the  instructions 
for  its  use.  However,  royalties  are  not 
paid  unless  the  commercial  product  de¬ 
veloped  imder  the  contract  is  profitably 
sold.  Also,  royalties  cannot  be  so  high  as 
to  price  ^e  product  out  of  the  market 
and  the  royaJties  cease  when  the  Gov¬ 
ernment  gets  its  money  back. 

(b)  This  development  cost  recovery 
program  is  based,  first,  on  the  estab¬ 
lished  Government  policy,  that,  where  a 
direct  beneficiary  of  a  Government  ac¬ 
tion  can  be  identified,  that  beneficiary, 
and  not  the  general  taxpayer,  should 
pay  the  cost  of  providing  the  benefit 
conferred.  When  a  product  developed 
with  Government  funds  is  sold,  there  are 
two  identifiable  beneficiaries — the  user 
and  the  company  that  makes  the  sale. 
The  royalty  program  gets  the  cost  back 
to  the  general  taxpas^r  from  these 
beneficiaries. 

(c)  A  second  Justification  for  the  pro¬ 
gram  is  the  need  to  protect  the  devel¬ 
oping  company’s  competitors.  When  the 
Government  provides  support  to  the  de¬ 
velopment  of  a  commercial  product,  the 
company  that  gets  the  development  con¬ 
tract  Is  given  an  advantage  over  its  com¬ 
petitors  who  might  have  to  develop  a 
competing  product  with  their  own  funds. 
These  competitors  have  to  spread  their 
devel(H}Rient  costs  over  the  sales  of  their 
product.  With  the  (government  paying 
his  development  costs,  the  original  de¬ 
velopment  contractor  generally  has  very 
little  development  costs  to  recover.  This 
could  put  the  company  helped  by  the 
Government  in  a  position  to  make  an 
imconscionably  high  profit,  to  undersell 
his  competitors,  or  prevent  them  from 
entering  the  market.  None  of  these  re¬ 
sults  seems  a  fair  or  reasonable  byprod¬ 
uct  of  a  Government-financed  develop¬ 
ment  effort. 

§  12—9.6202  Recovery  of  doelopinenlal 
eotit8. 

(a)  Instructions  for  use  of  clause. 
The  clause  set  forth  in  paragraph  (b) 
of  this  section  shall  be  included  in  all 
contracts  exceeding  $50,000  for  design, 
research,  development,  test,  or  experi¬ 
mental  work  where  a  product  (e.g.,  equip¬ 
ment  or  other  items  of  hardware)  is  to 
be  furnished  as  an  end  item.  It  may  be 
included  in  other  types  of  contracts  and 
in  contracts  of  $50,000  or  less  if  appro¬ 
priate.  The  contracting  officer  may  alter 
the  clause  to  suit  a  particular  situation 
(e.g.,  when  the  contract  includes  quan¬ 
tity  production  or  when  the  hardware 
being  developed  will  be  placed  into  opera¬ 
tive  use,  the  amount  recoverable  under 
the  clause  may  be  reduced  by  the  fair 
market  value  of  such  hardware).  How¬ 
ever.  any  such  alterations  must  be  in 
accordance  with  the  policy  set  forth  in 
DOTPR  12-9.6002. 

(b)  Contract  clause. 


Recovert  or  Detxix>pment  Costs 

(a)  As  may  be  determined  by  the  Con¬ 
tracting  Officer  to  be  fair,  reasonable  and 
equitable,  the  Contractor  shall  pay  to  the 
Government  up  to  6  percent  of  sums  here¬ 
after  received  by  or  credited  to  the  Con¬ 
tractor  or  Its  privies  (Including  subcontrac¬ 
tors)  on  sales  or  leases  (excliisive  of  sales 
or  leases  to  the  U.S.  Government,  elther'dl- 
rectly  or  Indirectly  through  Oovernment 
prime  Contractors  or  subcontractors)  of  any 
product  which  Is  substantially  the  same  In 
design  as,  or  which  la  directly  derived  from^ 
that  developed  by  the  Contractor  or  any  of 
its  subcontractors  in  the  performance  of  this 
contract. 

(b)  In  selling  or  leasing  the  product  Iden¬ 
tified  In  paragraph  (a)  above  to  the  Govern¬ 
ment,  either  directly  or  Indirectly  through 
Oovernment  prime  Contractors  or  subcon¬ 
tractors,  the  Contractor  or  Its  privies  (In¬ 
cluding  subcontractors)  shall  notify  the  pur¬ 
chaser  or  lessee  In  writing  that  the  product 
was  developed  under  a  Department  of  Trans¬ 
portation  contract  containing  a  Recovery  of 
Developmental  Costs  clause  and  that  the 
purchase  or  lease  price  of  such  product  is 
less  than  the  price  of  such  product  when 
sold  or  leased  to  other  than  the  Government 
by  an  amount  no  less  than  the  Government's 
share  under  the  Recovery  of  Developmental 
Costs  clause.  A  copy  of  each  such  notice  shall 
be  sent  to  the  Contracting  Officer.  In  the 
event  the  product  Is  sold  or  leased  to  the 
Government,  the  amount  by  which  the  sales 
or  lease  price  was  reduced  by  virtue  of  this 
clause  shall  be  credited  to  the  amount  recov¬ 
erable  under  this  clause. 

(c)  As  may  be  determined  by  the  Con¬ 
tracting  Officer  to  be  fair,  reasonaUe  and 
equitable,  the  (Contractor  shall  also  pay  to 
the  Government  up  to  33  percent  of  all  sums 
ha!<eaftOT  received  by,  or  credited  to.  the  Con¬ 
tractor  or  Its  privies  (including  subcon¬ 
tractors)  as  payments  under  technical  agree¬ 
ments  permitting  others  (1)  to  sell,  lease,  or 
manufacture  the  product  l^ntlfied  In  para¬ 
graph  (a)  above,  or  (2)  to  use  any  process 
which  Is  substantially  the  same  as,  or  which 
Is  directly  derived  from,  that  developed  by 
the  Contractor  or  any  of  Its  subcontractors 
In  the  performance  of  this  contract. 

(d)  Recovery  by  the  Government  under 
this  clause  shall  be  limited  to  amounts  paid 
and  credited  to  the  Contractor  under  this 
contract.  Payments  to  the  Government  under 
this  clause  shall  not  be  so  high  as  to  destroy 
the  Contractor's  competitive  position  for  the 
product  Involved:  Provided,  That  the  prod¬ 
uct  Is  otherwise  reasonably  priced  and 
efficiently  and  economically  produced. 

(e)  The  Contractor  shall  report  to  the 
Government  all  sales,  leases,  licensing  agree¬ 
ments,  royalties  and  receipts,  which  might 
reasonably  be  considered  to  be  subject  to  this 
clause;  and  the  Contractor  shall  promptly 
render  accurate,  certified  accounts  thereon  to 
the  Government  at  reasonable  Intervals. 

Subpart  12-9.63 — Rights  in  Data 

§  12—9.6300  Scope  of  suhparl. 

This  subpart  prescribes  Rights  in  Data 
clauses  and  sets  forth  instructions  for 
their  use. 

§  12-9.6301  Rights  in  data. 

Insert  the  (xxitract  clause  set  forth  in 
§  12-9.6302  or  S  12-9.6303  in  accordance 
with  8  12-9.6301-1. 

§  12—9.6301—1  Selection  of  appropriate 
righu*  in  data  rlauae. 

(a)  Rights  in  data — unlimited.  The 
“Rights  in  Data — Unlimited”  clause  set 
forth  in  §  12-9.6302  shall  be  used  where 
data  (other  than  financial  reports,  cost 
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analyses,  and  similar  information  inci¬ 
dental  to  contract  administraticm)  is 
specified  to  be  delivered  under  the  con¬ 
tract  and  such  data  is  incidental  to  or 
a  byproduct  of  the  contract. 

(b)  Rights  in  data — title.  (1)  The 
“Rights  in  Data — Title”  clause  set  forth 
in  §  12-9.6303  shall  be  used  in  contracts 
where  data  (other  than  that  incidental 
to  contract  administration)  is  specified 
to  be  delivered  under  the  contract  and 
the  preparation  of  such  data  is  the  prin¬ 
cipal  object  or  end  item  of  the  contract 
(e.g.,  ccKitracts  for:  (i)  The  production 
of  motion  pictures  with  or  without  ac¬ 
companying  soimd;  (ii)  the  preparation 
of  motion  picture  scripts,  musical  com¬ 
positions,  soimd  tracks,  translations, 
and  the  like;  (iii)  work  pertaining  to 
training  or  career  guidance;  (iv)  survey 
of  Government  establishments;  (v) 
works  pertaining  to  the  instructions  or 
guidance  of  Government  officers  and  em¬ 
ployees  in  the  discharge  of  their  official 
duties;  and  (vi)  study  contracts  in 
which  the  principal  end  item  is  a  final 
report. 

(2)  When  the  “Rights  in  Data — Title” 
clause  is  used  in  research  contracts  with 
academic  institutions,  the  last  sentence 
of  paragraph  (b)  shall  be  deleted  from 
the  clause. 

§  12—9.6301—2  .4Iteraliuii  of  clause. 

In  particular  situations  (e.g.,  where 
the  contractor  contends  that  certain  data 
is  “proprietary”) ,  the  contracting  oflBcer 
may  alter  either  of  the  Data  clauses  set 
forth  below.  In  all  cases,  however,  the 
contracting  ofBcer  shall  obtain  the  ad¬ 
vice  of  cognizant  patent  counsel  before 
approving  any  such  alteraticai. 

§  12—9.6302  Rights  in  data — unlimited 
contract  clause. 

Rights  In  Data — Unlimited 

(a)  TTie  term  “subject  data"  as  used  here¬ 
in  means  recorded  Information,  whether  or 
not  copyrighted,  that  is  delivered  or  specified 
to  be  delivered  under  this  contract.  TTie  term 
Includes  graphic  or  pictorial  delineations  in 
media  such  as  drawings  or  photographs;  text 
In  specifications  or  related  performance  or 
design-type  documents;  machine  forms  such 
as  punched  cards,  magnetic  tape,  or  com¬ 
puter  memory  printouts;  and  Information 
retained  in  computer  memory.  Examples  in¬ 
clude,  but  are  not  limited  to,  engineering 
drawings  and  associated  lists,  specifications, 
standards,  process  sheets,  manuals,  technical 
reports,  catalog  Item  identifications,  and  re¬ 
lated  Information.  The  term  does  not  in¬ 
clude  financial  reports,  cost  analyses,  and 
similar  information  incidental  to  contract  ad¬ 
ministration. 

(b)  (1)  The  Government  may  duplicate, 
use,  and  disclose  in  any  manner  and  for  any 
purpose  whatsoever,  and  have  others  to  so  do, 
all  subject  data  delivered  under  this  contract. 

(2)  The  Contractor  agrees  to  and  does 
hereby  grant  to  the  Government,  and  to 
its  officers,  agents,  and  employees  acting 
within  the  scope  of  their  official  duties,  a 
royalty-free,  nonexclusive,  irrevocable  license 
throughout  the  world,  to  publish,  translate, 
deliver,  perform,  dispose  of,  and  to  authorize 
others  to  so  do,  all  subject  data  now  or  here¬ 
after  covered  by  copyright. 

(3)  The  Contractor  shall  report  to  the 
Contracting  Officer  promptly  and  In  reason¬ 
ably  written  detail,  each  notice  or  claim  of 


copyright  infringement  with  respect  to  all 
subject  data  delivered  under  this  contract. 

(c)  Nothing  contained  in  this  clause  shall 
imply  a  license  to  the  Government  under  any 
patent  or  be  construed  as  affecting  the  scope 
of  any  license  or  other  right  otherwise 
granted  to  the  Government  under  any 
patent. 

(d)  The  Contractor  shall  not  affix  any 
restrictive  markings  upon  any  subject  data, 
and  if  such  markings  are  affixed,  the  Govern¬ 
ment  shall  have  the  right  at  any  time  to 
modify,  remove,  obliterate  or  Ignore  any  such 
markings. 

§  12—9.6.30.3  Rights  in  »hila — lille  ron- 
trart  claiiM*. 

Rights  in  Data — Title 

(a)  The  term  “subject  data”  as  used  herein 
means  recorded  information,  whether  or  not 
copyrighted,  that  is  delivered  or  specified  to 
be  delivered  under  this  contract.  The  term 
includes  graphic  or  pictorial  delineations  in 
media  such  as  drawings  or  photographs;  text 
in  specifications  or  related  performance  or 
design-type  documents;  machine  forms  such 
as  punched  cards,  magnetic  tape,  or  com¬ 
puter  memory  printouts;  and  Information 
retained  in  computer  memory.  Examples  in¬ 
clude,  but  are  not  limited  to,  engineering 
drawings  and  associated  lists,  specifications, 
standards,  process  sheets,  manuals,  technical 
reports,  catalog  item  identifications,  and  re¬ 
lated  Information.  The  term  does  not  Include 
financial  reports,  cost  analyses,  and  similar 
information  Incidental  to  contract  admin¬ 
istration. 

(b)  All  “subject  data”  first  produced  in 
the  performance  of  this  contract  shall  be  the 
sole  property  of  the  Government.  The  Con¬ 
tractor  agrees  not  to  assert  any  rights  at 
common  law  or  equity  and  not  to  establish 
any  claim  to  statutory  copyright  in  such 
data.  Except  for  his  own  Internal  use,  the 
Contractor  shall  not  publish  or  reproduce 
such  data  in  whole  or  in  part,  or  in  any 
manner  or  form,  nor  authorize  others  to  do 
so,  without  the  written  consent  of  the  Gov¬ 
ernment  until  such  time  as  the  Government 
may  have  released  such  data  to  the  Public. 

(c)  The  Contractor  agrees  to  grant  and 
does  hereby  grant  to  the  Government  and 
to  its  officers,  agents,  and  employees  acting 
within  the  scope  of  their  official  duties,  a 
royalty-free,  nonexclusive,  and  Irrevocable 
license  throughout  the  world  (1)  to  publish, 
translate,  reproduce,  deliver,  perform,  use, 
and  dispose  of,  in  any  manner,  any  and  all 
data  not  first  produced  or  composed  in  the 
performance  of  this  contract  but  which  is 
Incorporated  in  the  work  furnished  under 
this  contract;  and  (2)  to  authorize  others 
so  to  do. 

(d)  The  Contractor  shall  indemnify  and 
save  and  hold  harmless  the  Government,  its 
officers,  agents,  and  employees  acting  within 
the  scope  of  their  official  duties  against  any 
liability,  including  costs  and  expenses,  re¬ 
sulting  from  any  willful  or  Intentional  vio¬ 
lation  by  the  Contractor  of  proprietary  rights, 
copyrights,  or  rights  of  privacy,  arising  out 
of  the  publication,  translation,  reproduction, 
delivery,  performance,  use,  or  dl^osltion  of 
any  data  furnished  under  this  contract. 

(e)  Nothing  contained  in  this  clause  shall 
imply  a  license  to  the  Government  under  any 
patent  or  be  construed  as  affecting  the  scope 
of  any  license  or  other  right  otherwise 
granted  to  the  Government  under  any 
patent. 

(f)  Paragraphs  (c)  and  (d)  above  are  not 
applicable  to  material  fiirnlshed  to  the  Con¬ 
tractor  by  the  Government  and  incorpiorated 
in  the  work  furnished  under  the  contract: 
Provided,  Such  incorpiorated  material  is  iden¬ 
tified  by  the  Contractor  at  the  time  of  deliv¬ 
ery  of  such  work. 


PART  12-10— BONDS  AND 
INSURANCE 

Subpart  12— 10.1— Bonds 

Sec. 

12-10.109  Execution  and  administration 
of  bonds. 

Subpart  12—10.2 — Sureties  on  Bonds 
12-10.205  Consent  of  surety. 

Subpart  12—10.3 — insurance — General 

12-10.305  Procedures  to  be  followed  in  the 
event  of  loss  or  damage  to 
Government  property. 

Subpa  I  1?  -10. -1 — Insurance  Under  Fixed-Pi'.o 
Contracts 

12-10.400  Scope  of  subpart. 

12-10.450  Contracts  for  lease  of  aircraft. 
12-10.450-1  Loss  or  damage  to  leased  air¬ 
craft  clause. 

12-10.450-2  Pair  market  value  of  aircraft 
clause. 

12  -10.450-3  Risks  and  Indemnities. 

Authority:  The  provisions  of  this  Part 
12-10  issued  under  sec.  205(c),  63  Stat.  389; 
40  use.  486(c),  10  U.S.C.  2301-2314. 

Subpart  12—10.1 — Bonds 

§  12—10.109  Execution  and  adniiiiislru- 
tion  of  bond)*. 

(a)  Execution.  When  required  by  In- 
stniction  No.  2  of  the  standard  bond 
forms,  the  evidence  of  authority  of  a 
principal’s  representative  shall  ^e  a  duly 
executed  power  of  attorney  reciting  that 
the  individual  executing  the  bond  or  con¬ 
sent  of  surety  is  authorized  to  do  so.  A 
corporation,  in  lieu  of  such  piower  of  at¬ 
torney,  may  submit  a  “Certificate  as  to 
Corporate  Principal”  in  the  format  pre¬ 
scribed  in  paragraph  (c)  of  this  section. 

(b)  Administration.  When  a  contrac¬ 
tor  is  performing  his  contract  in  such  a 
manner  as  to  lead  to  default,  timely  no¬ 
tification  to  the  surety  may  result  in 
action  by  the  surety  that  v^^l  avoid  a 
default.  Therefore,  on  all  such  contracts, 
the  surety  shall  be  promptly  notified  of 
any  failure  by  the  contractor  to  per¬ 
form  (see  FPR  1-8.602-4 (a) ) . 

(c)  Certificate  as  to  Corporate  Princi¬ 
pal.  When  a  Certificate  as  to  Corporate 
Principal  is  to  be  furnished,  the  follow¬ 
ing  format  shall  be  used: 

Certificate  as  to  Corporate  Principal 


I, _ ,  certify  that  I 

(Name  printed) 

am  the _ of  the  cor- 


( Office  held) 

poration  named  as  principal  in  the  (per¬ 
formance)  (and)  (payment)  bond(s);  that 

_  who  signed  the 

said  bond(s)  on  behalf  of  the  principal  was 

then _ 

(Capacity  in  which  bond  was  executed) 
of  said  corporation;  that  I  know  his  signa¬ 
ture  and  that  his  signature  thereto  is  genu¬ 
ine;  and  that  said  bond(s)  was  (were)  duly 
signed,  sealed,  and  attested  for  and  in  be¬ 
half  of  said  corporation  by  authority  of  its 
governing  body. 

_  _ (Affix  Corporate  Seal) 

(d)  Name  of  principal.  When  a  part¬ 
nership  is  a  principal  on  a  bond,  the 
names  of  all  the  members  of  the  firm 
shall  be  listed  in  the  bond  following  the 
name  of  the  firm  and  the  phrase  “a  part¬ 
nership  composed  of.”  If  a  principal  is  a 
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corporation,  the  state  of  incorporation 
must  appear. 

(e)  Date  of  bond.  A  performance  or 
payment  bond  other  than  an  annual 
bond  shall  not  antedate  the  contract  to 
which  it  pertains. 

(f)  Continuation  sheet.  The  Standard 
Form  25-B  (Continuation  Sheet)  is  pre¬ 
scribed  for  use  when  there  are  more  than 
seven  sureties  on  a  bid,  performance,  or 
payment  bond.  It  shall  also  be  used  when 
there  are  cosureties  on  an  annual  bid  or 
performance  bond. 

(g)  Recording  and  filing.  Bonds  shall 
be  filed  with  the  related  original  contract 
or  the  contract  file  shall  be  cross-refer¬ 
enced  to  the  file  containing  the  appli¬ 
cable  bonds. 

Subpart  12—10.2 — Sureties  on  Bonds 

§  12—10.205  Consent  of  surely. 

The  following  form  of  Consent  of 
Surety  and  Increase  of  Penalty  is  au¬ 
thorized  for  contract  modifications  to  all 
types  of  contracts  that  provide  for  an 
increase  in  the  penal  sums  of  bonds 
previously  given  by  the  original  surety 
or  sureties. 

Consent  of  Surety  and  Increase 
OF  Penalty 

Modification  No. _ .,  dated _ _ _ 

Contract  No. _ 

The  surety  (cosureties)  hereby  consents 
(consent)  to  the  foregoing  contract  modifica¬ 
tion  and  agrees  (agree)  that  its  (their)  bond 
or  bonds  shall  apply  and  extend  to  the  con¬ 
tract  as  thereby  modified  or  amended.  The 
principal  and  the  surety  (cosureties)  further 
agree  that  on  and  after  the  execution  of  this 
consent,  the  penalty  of  the  aforementioned 
performance  bond  or  bonds  is  hereby  In¬ 
creased  by _ dollars  ($ _ )  and  the 

penalty  of  the  aforementioned  payment  bond 

or  bonds  is  hereby  increased  by _ dollars 

($ _ ) :  Provided,  however.  That  the  In¬ 

crease  of  the  liability  of  each  cosurety  re¬ 
sulting  from  this  consent  shall  not  exceed 
the  sums  sei  forth  below: 

Increase  in  li¬ 
ability  limit  Increase  in  li- 
under  per-  ability  limit 

Name  of  formance  under  pay- 

surety  bond  ment  bond 


[seal]  Date  of  execution: 


(Signature  of  Individual  Principal)^ 


(Type  Name  of  Individual  Principal) 


(Business  Address) 


^This  Consent  of  Surety  and  Increase  of 
Penalty  shall  be  executed  by  the  principal  or 
his  authorized  representative  concurrent 
with  the  execution  of  the  attached  modifi¬ 
cation  to  which  it  pertains.  If  the  individual 
who  signs  the  consent  is  signing  in  a  repre¬ 
sentative  capacity  (e.g.,  attorney  in  fact) ,  but 
Is  not  a  member  of  the  firm,  partnership,  or 
joint  venture,  or  an  officer  of  the  corporation 
involved  a  Power  of  Attorney  or  Certificate 
as  to  Corporate  Principal,  as  appropriate, 
shall  be  submitted  with  the  consent. 


Date  of  execution: 


(Corporate  Principal )» 


(Business  Address) 

By . (Affix) 

(Signature  of  Person  (Corporate) 

Executing)  (Seal) 


(Type  Name  and  Title  of 
Person  Executing) 


(Corporate  Surety) 


(Business  Address) 

By  . . (Affix) 

( Signature  of  Person  (Corporate) 

Executing)  (Seal) 


(Type  Name  and  Title 

of  Person  Executing) 

( Add  similar  signature  blocks  for  cosureties. ) 

Subpart  12—10.3 — Insurance — 
General 

§  12 -10. .505  Prorodiircs  to  bo  followed 
in  the  event  of  lo.ss  or  damage  to 
(government  properly. 

Upon  the  happening  of  loss  of  or 
damage  to  any  Government  property, 
concerning  which  the  contractor  is  re¬ 
lieved  of  responsibility  by  contract  pro¬ 
vision.  the  procedure  sh^l  be  as  pre¬ 
scribed  in  the  applicable  “Government 
Property"  clause  of  the  contract. 

Subpart  12-10.4 — Insurance  Under 
Fixed-Price  Contracts 
§  12—10.400  Scope  of  siibparl. 

This  subpart  Is  applicable  only  to  the 
Federal  Aviation  Administration. 

§  12—10.4.50  ('oiilractN  for  lease  of  air¬ 
craft. 

The  clauses  set  forth  in  this  §  12-10.450 
shall,  unless  otherwise  indicated  by  the 
specific  instructions  for  their  use,  be  in¬ 
serted  in  any  contract  for  the  lease  of 
aircraft  (including  aircraft  used  in  out- 
service  flight  training) . 

§  12—10.4.50—1  Loss  or  damage  to  leased 
aircraft  clause. 

(a)  Use  of  clause.  Insert  the  clause  in 
paragraph  (b)  of  this  section  except  that 
the  clause  need  not  be  inserted  in  the 
contract: 

(1)  When  the  hourly  rental  rate  does 
not  exceed  $250  and  the  total  rental  cost 
for  any  single  transaction  is  not  in  ex¬ 
cess  of  $2,500,  or 

(2)  Where  the  cost  of  hull  insurance 
does  not  exceed  10  percent  of  the  con¬ 
tract  rate,  or 

(3)  When  the  lessor’s  insurer  does  not 
grant  a  credit  for  uninsured  hours, 
thereby  preventing  the  lessor  from  grant¬ 
ing  the  same  to  the  Government. 

(b)  Contract  clause. 

Loss  OR  Damage  to  Leased  Aircraft 

(a)  The  Government  assumes  all  risk  of 
loss  of  or  damage  (except  normal  wear  and 


tear)  to  the  leased  aircraft  during  the  term 
of  this  lease  whUe  the  aircraft  Is  In  the  pos¬ 
session  of  the  Government. 

(b)  In  the  event  of  damage  to  the  air¬ 
craft,  the  Government,  at  its  option,  shall 
make  the  necessary  repairs  with  Its  own 
faculties  or  by  contract,  or  pay  the  Con¬ 
tractor  the  reasonable  cost  of  repair  of  the 
aircraft. 

(c)  In  the  event  the  aircraft  Is  lost  or 
damaged  beyond  repair,  the  Government 
shall  pay  to  the  Contractor  a  sum  equal  to 
the  fair  market  value  of  the  aircraft  at  the 
time  of  such  loss  or  damage,  which  value  may 
be  specifically  agreed  to  In  the  clause  “Fair 
Market  Value  of  Aircraft”  less  the  salvage 
value  of  the  aircraft.  However,  the  Govern¬ 
ment  may  retain  the  damaged  aircraft  or 
dispose  of  it  as  it  wishes.  In  that  event,  the 
Contractor  will  be  paid  the  fair  market  value 
of  the  aircraft  as  stated  In  the  clause. 

(d)  The  Contractor  certifies  that  the  con¬ 
tract  price  does  not  Include  any  cost  attrib¬ 
utable  to  huU  insurance  or  to  any  reserve 
fund  It  has  established  to.  protect  its  Interest 
In  the  aircraft.  If,  in  the  event  of  loss  or 
damage  to  the  leased  aircraft,  the  Contractor 
receives  compensation  for  such  loss  or  damage 
in  any  form  from  any  source,  the  amount  of 
such  compensation  shall  be  credited  to  the 
Government  In  determining  the  amount  of 
the  Government's  liability  under  this  clause; 
except  that  this  shall  not  apply  to  proceeds  of 
insurance  received  (1)  solely  as  advances  on 
Insurance  pending  determination  of  Govern¬ 
ment  liabUlty,  or  (2)  for  an  increment  of 
value  of  the  aircraft  beyond  the  value  for 
which  the  Government  is  responsible. 

(e)  In  the  event  of  loss  of  or  damage  to 
the  aircraft,  the  Govc.-’iment  sh  ,11  be  su.')r  - 
gated  to  all  rights  of  recovery  by  the  Con¬ 
tractor  against  third  parties  for  such  less  er 
damage  and  the  Contractor  shall  promptly 
assign  such  rights  In  writing  to  the  Gov¬ 
ernment.  Except  as  the  Contracting  Officer 
may  permit  in  writing,  the  Contractor  shall 
neither  release  nor  discharge  any  third  party 
from  liability  for  such  loss  or  damage  nor 
otherwise  compromise  or  adversely  affect  the 
Government’s  subrogation  rights  hereunder. 
The  Contractor  shall  cooperate  with  the  Gov¬ 
ernment  in  any  suit  or  action  undertaken  by 
the  Government  against  any  such  third 
party. 

(f)  Any  failure  to  agree  as  to  the  respon¬ 
sibility  of  the  Government  under  this  clause 
shall,  after  a  final  finding  and  determina¬ 
tion  by  the  Contracting  Officer,  be  consid¬ 
ered  a  dispute  within  the  meaning  of  the 
“Disputes”  clause  of  this  contract. 

(g)  The  Contaactor’s  rights  under  this 
clause  are  in  addition  to,  and  not  in  lieu  of, 
any  rights  It  may  have  under  the  Federal 
Tort  Claims  Act  as  amended  (28  U.S.C.  2671, 
et  seq.).  However,  any  sum  for  which  the 
Government  may  be  liable  under  this  clause 
shall  be  reduced  by  the  amount  of  any  award, 
compromise,  or  settlement  for  loss  of,  or 
damage  to,  the  leased  aircraft,  obtained  by  or 
on  behalf  of  the  Contractor  under  said  Act  as 
amended. 

§  12—10.4.50—2  Fair  niarkrt  value  of  air¬ 
craft  elall^e. 

When  the  fair  market  value  of  the  air¬ 
craft  can  be  determined,  insert  the  fol¬ 
lowing  clause: 

Fair  Market  Value  of  Aircraft 

For  purposes  of  the  clause  “Loss  or  Elamage 
to  Leased  Aircraft”,  It  Is  agreed  that  the  fair 
market  value  of  the  aircraft  to  be  used  In 
the  performance  of  this  contract  shall  be  the 
lesser  of  the  two  values  set  out  In  paragraphs 
(a)  and  (b)  below: 

(a)  $ _ or 
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(b)  If  the  ooQtraotor  has  insured  the  same 
aircraft  against  loss  or  deeptructiom  in  connec¬ 
tion  with  other  operations,  the  amount  of 
such  insurance  oorerage  on  the  date  of  the 
loss  or  danoage  for  which  the  Gtovemment 
may  be  responsible  under  this  contract. 

§12—10.450—3  Rii^ks  and  indemnities. 

(a)  Background.  Section  504  of  the 
Federal  Aviation  Act  of  1958  pro¬ 
vides  “ — no  lessor  of  any  such  air¬ 
craft  •  •  •  under  a  bona  fide  lease  of  30 
days  or  more,  shall  be  liable  •  *  •  by 
reason  of  his  interest  as  lessor  or  owner 
of  the  aircraft  •  •  •  for  any  injury  to 
or  death  of  persoris,  or  damage  to  or  loss 
of  property  *  *  •  imless  such  air¬ 
craft  *  *  •  is  in  the  actual  possession 
or  control  of  such  person  at  the  time  of 
such  injury,  death,  damage  or  loss.”  On 
short-term  or  intermittent-use  leases, 
however,  the  owner  may  be  liable  for 
damage  caused  by  operation  of  the  air¬ 
craft.  It  is  usual  for  the  aircraft  owner 
to  retsiin  insurance  covering  this  liability 
during  the  term  of  such  lease.  Such  in¬ 
surance  can,  often  for  little  or  no  in¬ 
crease  in  premium,  be  made  to  cover  the 
Government’s  exposing  to  liability  as 
well.  In  order  to  take  advantage  of  this 
coverage,  the  Risks  and  Indemnities 
clause  prescribed  in  paragrapdi  (b)  of 
this  section  is  used. 

(b)  Risks  and  indemnities  clause. 
Insert  the  following  clause  in  any  con¬ 
tract  for  out-service  flight  training,  or 
the  lease  of  aircraft  where  the  Govern¬ 
ment  will  have  exclusive  use  of  the  air¬ 
craft  for  a  period  of  less  than  30  days. 

Risks  and  Indemnities 

The  Contractor  hereby  agrees  to  indemnity 
and  hold  harmless  the  Government,  its  offi¬ 
cers  and  employees  from  and  ag^nst  all 
claims,  demands,  damages,  liabilities,  losses, 
suits  and  judgments  (including  all  costs  and 
expenses  incident  thereto)  which  may  be  suf¬ 
fered  by,  accrue  against,  be  charged  to  or  re¬ 
coverable  from  the  Government,  its  officers 
and  employees  by  reason  of  injury  to  or  death 
of  any  person  other  than  officers,  agents,  or 
employees  of  the  Government  or  by  reason 
of  damage  to  property  of  others  of  whatso¬ 
ever  kind  (other  than  the  property  of  the 
Government,  its  officers,  agents  or  employees) 
arising  out  of  the  operation  of  the  aircraft. 
In  the  event  the  Contractor  holds  ex'  obtains 
insurance  in  support  of  this  covenant,  a  Cer¬ 
tificate  of  Insurance  shall  be  delivered  to  the 
Contracting  Offitser. 

(c)  Contract  schedule  provision.  Any 
contract  for  out-service  flight  training 
shall  include  a  provision  in  the  Schedule 
stating  substantially  that  the  con¬ 
tractor’s  personnel  shall,  at  all  times  dur¬ 
ing  the  course  of  the  training,  be  in  com¬ 
mand  of  the  aircraft,  and  that  at  no  time 
shall  other  personnel  be  permitted  to 
take  command  of  the  aircraft. 

PART  12-16— PROCUREMENT 
FORMS 

Sec. 

12-16.000  Scope  of  part. 

Subparl  12—16.1 — Forms  for  Advertised  Supply 
Contracts  [Reserved] 

Subpart  12—16.2 — Forms  for  Negotiated  Supply 
Contracts 

12-16.201  Request  for  quotations  (Stand- 

.  ard  Form  18) . 


Sec. 

12-16.201-3  Procurement  In  excess  of  82,6<X>. 
12-16.202  Contract  fonns. 

12-16.202-1  General. 

Subpart  1 2—1 6.4 — Forms  for  Advertised 
Construction  Contracts 
12-16.401  Forms  prescribed. 

12-16.450  Other  forms. 

Subpart  12— 16.5— Forms  for  Advertised  attd 
Negotiated  Nonpersoifal  Service  Contracts 
(Other  Than  Construction  and  Architect- 
Engineer  Contracts) 

12-16.601  Contract  forms. 

Subpart  1  2—1 6.8 — Miscellaneous  Forms 

12-16.800  Scope  of  subpart. 

12-16.804  Report  on  procurement. 
12-16.804-3  Standard  Form  37,  Report  on 
Procurement  by  Civilian  Ex¬ 
ecutive  Agencies. 

12-16.850  Small  purchase  summary. 
12-16.851  Procurement  request  forms. 
12-16.852  Determination  of  prospective 

contractor  responsibility. 
12-16.853  Contractor’s  request  for  progress 
payment. 

12-16.854  Preconstruction  conference 

agenda  and  checklist. 

12-16.856  Contractor’s  release. 

12-16.856  Labor  forms. 

12-16.856-1  Labor  standards  interviews. 
12-16.856-2  Employee  claim  for  wage  resti¬ 
tution. 

12-16.856-3  Summary  of  labor  standards  in¬ 
vestigation  report. 

12-16.856-4  Summary  of  underpayments. 
12-16.856-6  Establishment  of  additional 
wage  rates. 

12-16.856-6  Statement  and  acknowledge¬ 
ment. 

Aitthoeitt:  The  provisions  of  this  Part  12— 
16  Issued  under  sec.  205(c),  63  Stat.  389;  40 
U.S.C.  486(C) ,  10  U.S.C.  2301-2314. 

§  1 2—16.000  Scope  of  pari. 

This  part  prescribes  and  illustrates 
forms  for  use  by  all  procurement  oflBces 
in  the  Department  in  connection  with 
the  procurement  of  supplies  and  services, 
including  construction. 

Subpart  12—16.1 — Forms  for  Adver¬ 
tised  Supply  Contracts  [Reserved! 

Subpart  12-16.2 — Forms  for 
Negotiated  Supply  Contracts 

§12-16.201  Request  for  quotations 
(Standard  Form  18). 

§  12—16.201—3  Procurement  in  excess 
of  $2,500. 

Standard  Form  18  may  be  used  in 
negotiated  or  advertised  procurements  in 
excess  of  $2,500  only  where  an  informa¬ 
tional  quotation  is  desired,  in  appropri¬ 
ate  cases,  to  obtain  data  for  informa¬ 
tional  or  planning  purposes,  pursuant  to 
FPR  1-1.314. 

§  12—16.202  Contract  forms. 

§  12—16.202—1  General. 

The  forms  prescribed  in  FPR  1-16.101 
shall  be  used  for  negotiated  supply  con¬ 
tracts  (other  than  small  piurhases). 

Subpart  12-16.4 — Forms  for 
Advertised  Construction  Contracts 

§  12—16.401  Forms  prescribed. 

In  addition  to  the  standard  forms  pre¬ 
scribed  for  use  in  FPR  1-16.401,  Stand¬ 


ard  Form  30  shall  be  used  to  amend  a 
construction  solicitation  or  modify  a 
construction  ccmtract. 

§  12—16.450  Other  forms. 

DOT  forms  prescribed  for  use  in  con¬ 
nection  with  construction  contracts  are 
prescribed  or  referenced  in  DOTPR  Sub¬ 
part  12-16.8. 

Subpart  12—16.5 — Forms  for  Adver¬ 
tised  and  Negotiated  Nonpersonal 
Service  Contracts  (Other  Than  Con¬ 
struction  and  Architect-Engineer 
Contracts) 

§  12—16.501  Goniract  forms. 

The  standard  forms  prescribed  in 
FPR  1-16.101  shall  be  used  in  adver¬ 
tised  and  negotiated  nonpersonal  serv¬ 
ice  contracts  (other  than  construction, 
small  purchases,  and  architect-engineer 
contracts) . 

Subpart  12—16.8 — Miscellaneous 
Forms 

§  1 2—1 6.800  Scope  of  subpart. 

This  subpart  prescribes  miscellaneous 
forms  for  use  in  procurement. 

§  12—16.804  Report  on  procurement. 

§  12—16.804—3  Standard  Form  37,  Re¬ 
port  on  Procurement  by  Civilian  Ex¬ 
ecutive  Agencies. 

The  semiannual  SP-37  required  by 
FPR  l-16.804-3(f)  shaU  be  submitted 
to  the  Office  of  Installations  and  Logis¬ 
tics,  TAD76O,  by  February  1  and  Au¬ 
gust  1,  for  consolidation  and  submission 
to  the  General  Services  Administration. 

12—16.850  Small  purchase  summary. 

DOT  Form  F  4230.1  titled  “Small  Pur¬ 
chase  Summary”  is  an  optional  form 
which  may  be  used  to  satisfy  the  small 
purchase  documentation  requirements 
set  forth  in  DOTPR  12-3.603-2. 

§  12-16.851  Procurement  request 
forms. 

(a)  General.  The  procurement  request 
forms  listed  in  paragraph  (c)  below 
shall  be  used  to  request  the  procurement 
of  supplies,  services,  or  construction,  and 
may  be  used,  if  appropriate,  to  request 
items  obtained  through  FEDSTRIP, 
MILSTRIP,  or  similar  single-  or  multi- 
line  requisitioning  methods. 

(b)  Description  of  forms.  The  forms 
are  issued  in  units  of  “PAD”.  Each  pad 
contains  100  sheets  of  “no  carbon  re¬ 
quired”  type  paper. 

(c)  Forms.  The  procurement  request 
forms  are  DOT  Form  F  4200.1.1  for  use 
by  the  Coast  Guard,  DOT  Form  F  4200.1 
for  use  by  all  other  Administrations,  and 
DOT  Form  F  4200.2  (Continuation 
Sheet)  for  use  by  the  Federal  Aviation 
Administration. 

§  12—16.852  Determination  of  prospec¬ 
tive  contractor  responsibility. 

DOT  Form  F  4220.1  titled  “Determina¬ 
tion  of  Prospective  Contractor  Responsi¬ 
bility”  shall  be  used  as  prescribed  in 
DOTPR  12-1.1204-1. 
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§  12—16.853  Contractor's  request  for 
progress  payment. 

DOT  Form  P  4220.1  titled  “Contractor’s 
Request  for  Progress  Payment”  shall  be 
used  as  prescribed  in  DOTPR  12-30.519. 

§  12—16.854  Preconstruction  conference 
agenda  and  chei'kiist. 

DOT  Form  F  4220.3  titled  “Precon¬ 
struction  Conference  Agenda  and  Check¬ 
list’’  shall  be  used  as  prescribed  in 
DOTPR  12-18.151. 

§  12—16.855  ('.onlractor's  release. 

DOT  Form  F  4220.2  titled  “Contractor’s 
tor’s  Release’’  shall  be  used  to  obtain  a 
release  from  the  contractor  for: 

(a)  All  cost  type  contracts. 

(b)  Construction  contracts,  where  a 
release  is  required  by  the  contracting 
officer  (see  paragraph  (e)  of  Clause  7  of 
Standard  Form  23-A) . 

(c)  Any  other  type  of  contract  when 
the  contracting  officer  determines  its  use 
appropriate. 

§  12—16.856  I  nljor  form's. 

§  12—16.856—1  labor  standards  inter¬ 
views. 

DOT  Form  P  4220.5  shall  be  used  to 
record  the  results  of  interviews  with  con¬ 
tractor  employees  working  at  the  con¬ 
struction  site.  (Section  5.6(a)(3)  of  the 
Labor  Department  regulations  requires 
Federal  agencies  to  m^ke  such  investiga¬ 
tions  as  are  deemed  necessary  to  insure 
compliance  with  the  labor  standards  pro¬ 
visions  contained  in  the  contract.  These 
investigations  include  interviews  with 
employees  to  ascertain  whether  laborers 
and  mechanics  are  being  or  have  been 
properly  classified  and  paid.) 

§  12-16.856-2  Finployor  rbiim  for  wago 
refititution. 

DOT  Form  F  4220.7  shall  be  used  by 
contractor  employees  to  file  claim  for  im- 
paid  wages  when  contract  funds  have 
been  transferred  to  the  General  Account¬ 
ing  Office  to  cover  such  imderpayment. 
(Even  though  contract  funds  have  been 
transferred  to  GAO  to  cover  the  under¬ 
payment,  GAO  requires  that  a  claim  be 
submitted  before  it  will  make  payment 
directly  to  the  employee.  See  Comptroller 
General  Decision  B-3368  of  3-19-57.) 

§  12— 16.8.5(>— 3  Summary  of  labor  Kland- 
ardK  investigation  report. 

DOT  Form  P  4220.6  shall  be  used  as  the 
first  page  of  reports  on  special  labor 
standards  investigations  to  summarize 
the  findings  of  the  investigation. 

§  12— 16.856— 4  Summary  of  underpay¬ 
ments. 

DOT  Form  F  4220.8  shall  be  used  to 
summarize  the  findings  of  wage  imder¬ 
payment  and  liquidated  damages  and 
shill  be  included  in  the  investigation 
report  when  a  special  labor  standards 
inve.stigation  is  made. 

§  12—16.856—5  Establishment  of  addi¬ 
tional  wage  rates. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  DOT  Form  F  4220.10 
shall  be  used  by  the  contractor  to  obtain 
the  contracting  officer’s  approval  or  dis¬ 


approval  of  the  contractor’s  proposed 
classification  and  wage  rate  for  any  cate¬ 
gory  of  laborers  or  mechanics  not  listed 
in  the  contract  wage  determination  but 
needed  in  pterformance  of  the  contract 
work.  Procedures  shall  be  established  to 
assure  contracting  officer  approval  of  ad¬ 
ditional  classifications  and  rates  prior  to 
their  use  by  the  contractor. 

(b)  PHWA  Form  PR-1140  may  be 
used  by  the  Federal  Highway  Adminis¬ 
tration  for  direct  Federal  contracts  and 
Federal-aid  contracts  in  lieu  of  DOT 
Form  P  4220.10. 

§  12— 16.85('>— 6  SlaUiiiri\l  uiid  ucknowl- 
edgnienl. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  DOT  Form  P  4220.9 
shall  be  executed  by  the  contractor  and 
subcontractor  to  comply  with  the  Sub¬ 
contract  Data  clause  set  forth  in  DOTPR 
12-7.601-68. 

(b)  DOT  Form  P  4220.9  need  not  be 
used  by  the  Federal  Highway  Adminis¬ 
tration  in  connection  with  its  highway 
construction  contracts. 


PART  1 2-1 7—  EXTRAORDINARY  CON¬ 
TRACTUAL  ACTIONS  TO  FACILITATE 
THE  NATIONAL  DEFENSE 

Si'bparl  12  *7’  'Jenerol 

Sec. 

12-17.101  Authority. 

Subpari  12—30.5 — Viogre*::  ?ayiienl$  Bosed 
on  Costs 

12  17.208  Prccessing  cases. 

Aitthority:  The  provisions  of  this  Part 
12-17  Issued  under  sec.  205(c),  63  Stat.  389; 
40  U.S.C.  486(c),  10  U.S.C.  2301-2314. 

Subpart  12—17.1 — General 

§  12-17.101  Aiilburity. 

The  Department  of  Transportation 
Contract  Appeals  Board  has  been  au¬ 
thorized  by  the  Secretary  to  exercise  the 
authority  granted  by  the  Act  of  August 
28,  1958  (Public  Law  85-804). 

Subpart  12—17.2 — Requests  for 
Contractual  Adjustment 

§  12—17.208  Processing  cases. 

A  contractor’s  request  for  adjustment 
shall  be  coordinated  with  legal  coimsel 
and  processed  within  each  Administra¬ 
tion  in  accordance  with  its  procedures. 

PART  12-18— PROCUREMENT  OF 
CONSTRUCTION 

Sec. 

12-18.000  Scope  of  part. 

Subpart  12—18.1 — General  Previsions 
12-18.108  Government  estimate. 

12-18.109  Disclosure  of  size  of  construc¬ 
tion  projects. 

12-18.110  Liquidated  damages. 

12-18.112  Construction  contracts  with 

design  architect-engineers. 
12-18.150  Construction  contract  award 

notification  to  Bureau  of 
Census. 

12-18.151  Preconstruction  conference. 

Subpart  12—18.2 — Formal  Advertising 
12-18.202  Preinvitation  notices. 

12-18.203  Invitations  for  bids. 


Sec. 

12-18.203-50  Bid  Items. 

12-18.203-51  Pee  for  plans  and  specifica¬ 
tions. 

12-18.203-52  Inquiries  from  bidders. 

Subpart  1 2—1  8.3 — Negotiations 
12-18.301  Limitation  on  authority  to 
negotiate  contracts. 

12-18.301-50  Coast  Guard  negotiation  cita¬ 
tions. 

Authority:  The  provisions  of  this  Part 
12-18  Issued  under  sec.  205(c),  63  Stat.  389; 
40  U.S.C.  486(C),  10  U.S.C.  2301-2314. 

§  12—18.000  Scope  of  part. 

This  part  sets  forth  contracting 
procedures  peculiar  to  construction 
contracts. 

Subpart  12—18.1 — General  Provisions 
§  12—18.108  Coveriimenl  estimate. 

After  all  bids  have  been  read  and  re¬ 
corded,  the  Government  estimate  shall, 
when  required  to  be  prepared  in  accord¬ 
ance  with  FPR  1-18.108,  be  read  and 
recorded  in  the  same  detail  as  the  invita¬ 
tion  for  bids.  If  the  procurement  is  by 
negotiation,  cost  breakdown  figures  in 
the  Government  estimate  may  be  dis¬ 
closed  during  negotiations  but  only  to 
the  extent  deemed  necessary  for  arriv¬ 
ing  at  a  fair  and  reasonable  price:  Pro¬ 
vided,  That  the  overall  amount  of  the 
Government  estimate  is  not  disclosed. 

§  12—18,109  DiM'lo!<urc  of  .size  of  con- 
striirtion  projects. 

For  purposes  of  disclosing  the  size  of 
construction  projects,  the  estimated  cost 
thereof  shall  be  stated  in  range.s,  such 
as  the  following : 

Under  $25,000. 

Between  $25,000  tl  $100,000. 

Between  $100,00ti  .uid  $250,000. 

Between  $250,000  and  $500,000. 

Between  $500,000  and  $1,000,000. 

Between  $1,000,000  and  $2,500,000. 

Between  $2,500,000  and  $5,000,000. 

Between  $5,000,000  and  $10,000,000. 

•  Over  $10,000,000. 

§  12—18.110  I.iquiduU'd  damages. 

See  FPR  1-1.315  and  DOTPR  12-1.315. 

§  12—18.112  ('.imsiriiclion  contracts  with 
df^^ign  arcliitcct-onginccrs. 

See  DOTPR  12-50.203-4. 

§  12—18.150  Construction  contract 
award  notification  to  Bureau  of 
Census. 

For  each  construction  contract  award 
in  excess  of  $25,000,  the  procurement  of¬ 
fice  awarding  the  contract  shall  complete 
and  submit  Census  Form  C-19  titled 
“Construction  Contract  Award  Notifica¬ 
tion.”  The  form  is  a  preaddressed  5x8 
card  which  shall  be  submitted  by  the 
contracting  officer  directly  to  the  Direc¬ 
tor,  Bureau  of  the  Census,  Washington, 
D.C.  20233  (Construction  Statistics  Divi¬ 
sion).  Items  7a,  8,  9,  10,  and  11  on  the 
form  are  to  be  left  blank.  Insert  “100  per¬ 
cent”  in  Item  12.  All  other  items  on  the 
form  are  considered  self-explanatory. 

§  12—18.151  Pre«-on!*lruftion  conference. 

(a)  When  the  contracting  officer  con¬ 
siders  such  action  warranted,  he  shall 
arrange  a  preconstructirai  conference 
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with  the  Contractor  and  such  subcon¬ 
tractors  as  the  Contractor  may  designate 
to  assure  that  there  is  a  clear  under¬ 
standing  of  the  contract  requirements 
(including  labor  standards  provisions) 
and  of  the  rights  and  obligations  of  the 
parties.  Such  a  conference  should  ordi¬ 
narily  be  held  before  construction  begins. 

(b)  DOT  Form  F  4220.3  titled  “Pre¬ 
construction  Conference  Agenda  and 
Checklist,”  or  a  similar  checklist,  shall 
be  used  as  the  agenda  of  or  checklist  for 
the  preconstruction  conference.  Appli¬ 
cable  procedures  in  FPR  Subpart  1-1.18 
sho^dd  also  be  observed  to  the  extent 
they  are  applicable  to  c(Mistruction 
contracts. 

Subpart  12-18.2 — Formal  Advertising 

§  12—18.202  Preinvitation  notices. 

Standard  Form  20  may  be  used  as  a 
preinvitation  notice  providing  it  is  clearly 
identified  as  such. 

§  12—18.203  Invitations  for  bids. 

§  12—18.203—50  Bid  items. 

Invitations  for  bid  shall  require  a  lump 
sum  price  for  each  item  of  work  or  a  total 
lump  sum  pri(%  for  all  contract  work  in 
those  cases  where  the  extent  of  the  work 
is  readily  susceptible  of  accurate  descrip¬ 
tion  in  the  drawings  and  specifications. 
Bids  on  a  unit  price  basis  (i.e.,  cubic 
yard,  linecir  foot,  etc.)  shall  be  solicited 
in  those  instances  where  the  quantity  to 
be  furnished  cannot  be  determined  with 
reasonable  precision  prior  to  bidding. 
When  unit  prices  are  used  the  Variation 
In  Estimated  Quantities  clause  set  forth 
in  DOTPR  12-7.650-11  shall  be  included 
in  the  contract. 

§  12—18.203—51  Fee  for  plans  and  speei* 
ficatione. 

When  a  fiat,  nonrefundable  fee  is  to 
be  charged  in  accordance  with  DOTPR 
12-2.203-1  (b),  a  statement  reading  sub¬ 
stantially  as  follow's  shall  be  included  in 
the  solicitation: 

Nonrix^ndable  Fee  for  Plans  and 
Specifications 

A  fee  of  $ _ Is  required  for  the  plans 

and  specifications  referenced  in  this  solici¬ 
tation.  Send  check  or  money  order  to _ 

_ The  fee  is  not  refund¬ 
able.  Plans  and  specifications  need  not  be 
returned. 

§  12—18.203—52  Inquiries  from  bidders. 

A  statement  similar  to  the  following 
shall  be  included  in  each  solicitation: 

For  information  call  (Insert  name,  tele¬ 
phone  number).  Submit  written  requests  in 
accordance  with  paragraph  1  of  Standard 
Form  22. 

Subpart  12—18.3 — Negotiations 

§  12—18.301  Limitation  on  authority  to 
negotiate  contracts. 

§  12—18.301—50  Coast  Guard  negotia¬ 
tion  citations. 

Coast  Guard  contracts  for  (xmstruction 
work  to  be  performed  in  the  United 
States,  its  possessions  and  Puerto  Rico, 
shall  not  be  negotiated  unless  authorized 
pursuant  to  the  following  subsections  of 
10  U.S.C.  2304(a):  (1),  (2),  (3),  (10), 


(11),  (12),  or  (15),  The  appropriate  code 
provision  shall  be  cited  in  the  contract  as 
authority  for  the  negotiation.  Coast 
Guard  contracts  to  be  performed  in  the 
possessions  of  the  United  States  and 
Puerto  Rico  may  not  be  negotiated  pur¬ 
suant  to  10  U.S.C.  2304(a)  (6) . 


PART  1 2-30— CONTRACT 
FINANCING 

Subporf  12—30.5 — Progress  Payments 
Based  on  Costs 

Sec. 

12-30.502  General. 

12-30.502-50  Deviation  from  customary 
progress  payments  rate. 
12-30.502-51  Progress  payment  rates  for 
new  contracts  and  existing 
contracts. 

12-30.519  Contractor's  request. 

Authority:  The  provisions  of  this  Part 
12-30  Issued  under  sec.  205(c),  63  Stat.  389; 
40  U.S.C.  486(c),  10  U.S.C.  2301-2314. 

Subpart  12—30.5 — Progress  Payments 
Based  on  Costs 
§  12—30.502  General. 

§  12—30.502—50  Deviation  from  riistom- 
ary  progress  payments  rate. 

The  General  Services  Administration 
has  authorized  the  Department  of  Trans¬ 
portation  to  deviate  from  FPR  Subpart 
1-30.5  by  increasing  the  allowable  maxi¬ 
mum  rate  for  customary  progress  pay¬ 
ments  to  80  percent  of  total  costs  for 
firms  which  are  not  small  business  con¬ 
cerns.  and  to  85  percent  of  total  costs 
for  small  business  concerns. 

§  12—30.502—51  Progress  payment  rales 
for  new  rontraels  and  existing  con¬ 
tracts. 

(a)  Contracts  made  on  or  after  June  1. 
1971.  For  new  contracts  entered  Into  on 
or  after  June  1, 1971,  customary  progress 
payments  shall  be  not  more  than  80  per¬ 
cent  of  total  costs  for  firms  which  are 
not  small  business  (xincems,  and  not 
more  than  85  percent  of  total  c(xsts  for 
small  business  concerns.  The  new  rates 
also  apply  to  letter  contracts  awarded  on 
or  after  June  1,  1971,  and  to  definitive 
contracts  which  supersede  letter  con¬ 
tracts  on  or  after  June  1,  1971,  regard¬ 
less  of  the  date  of  the  award  of  the 
superseded  letter  contract. 

(b)  Contracts  existing  before  June  1, 
1971.  The  customary  standard  per¬ 
centages  for  progress  payments  on  con¬ 
tracts  existing  before  June  1.  1971,  in¬ 
cluding  all  orders  imder  or  modifications 
to  those  contracts  whether  or  not  involv¬ 
ing  additional  work  or  quantities,  shall 
remain  at  not  more  than  70  percent  of 
total  costs,  or  not  more  than  75  percent 
of  total  costs  for  small  business  con¬ 
cerns.  Higher  percentages  for  these 
existing  contracts  will  continue  to  be  re¬ 
garded  as  imusual,  and  shall  not  be  in¬ 
creased,  for  any  reason  whatever,  unless 
authorized  in  accordance  with  FPR 
1-30.505. 

§  12—30.519  Contractor's  request. 

All  invoices  for  progress  payments  de¬ 
scribed  in  FPR  1-30.519  shall  be  sup¬ 
ported  by  DOT  Form  P  4220.2  titled 


“Contractor’s  Request  for  Progress  Pay¬ 
ment”  (or,  at  the  contractor’s  option,  he 
may  submit  DOD  Form  1195),  with  any 
other  information  that  may  be  reason¬ 
ably  required. 

PART  1 2-50-^SERVICE  CONTRACTS 

Sec. 

12-50.000  Scope  of  part. 

Subpart  12—50.1  [Reserved] 

Subport  1 2—0.2 — Architect-Engmeer 
Services 

12-50.200  Scope  of  subpart. 

12-50.201  Definitions. 

12-50.202  Selection. 

12-50.202-1  Policy. 

12-50.202-2  Architect-Engineer  Selection 
Board. 

12-50.202-3  Accelerated  selection 
procedures. 

12-50.202-4  Acceptance  of  A-E  Selection 
Board  recommendations  by 
contracting  otficer. 

12-50.203  Negotiations. 

12-50.203-1  Government  estimate. 
12-50.203-2  Sequence  of  negotiations. 
12-50.203-3  Scope  of  work. 

12-50.203-4  Construction  contracts  with 
design  architect-engineers. 
12-50.203-5  Architect-engineer’s  fee  pro¬ 
posal. 

12-50.203-6  Pee  negotiations 
12-50.204  Record  of  negotiations. 

12-50.205  Fee  limitations. 

12-50.206  Release  of  Information. 

Subpart  ir  50.3 — Procurement  of  Expert 
or  Consultant  Services 
12-50.300  Scope  of  subpart. 

12-50.301  Negotiation  autbcHdty. 

12-50.302  Definition  of  experts  and  con¬ 
sultants. 

12-50.303  Policy. 

12-50.304  Limitations  on  use  of  expert  or 
consultant  authority. 

12-50.305  Justification  to  enter  into 
contracts. 

12-50.306  Contracts  with  individual  ex¬ 
perts  or  consultants. 

12-50.306-1  Method  and  amount  of  pay¬ 
ment. 

12-50.306-2  Benefits. 

12-50.306-3  Taxes. 

12-50.306-4  Conflict  of  Interest. 

12-50.306-5  Administrative  treatment. 
12-60.307  Contracts  with  firms  for  expert 
or  consultant  services. 

12-50.308  Contracts  for  stenographic  re¬ 
porting  services. 

12-50.309  Modification  of  contracts. 

Subport  12—50.4 — Procurement  of  Mortuary 
Services 

12-50.400  Scope  of  subpart. 

12-50.401  Procurement  by  contract. 
12-50.402  Area  of  performance. 

12-50.403  Solicitation  provision. 
12-50.404  Schedule  format. 

12-50.405  Contract  clauses. 

12-60.405-1  Requirements. 

12-50.406-2  Contract  period. 

12-50.405-3  Area  of  performance. 
12-50.406-4  Specifications. 

12-50.405-5  Using  activities. 

12-50.406-6  Delivery  orders  and  invoices. 

12-50.405-7  Delivery  and  performance. 

12-50.405-8  Subcontracting. 

12-60.405-9  Additional  default  provision. 
12-50.405-10  Inspection. 

12-60.406-11  Group  Interment. 

12-50.405-12  Professional  requirements. 
12-50.405-13  Facility  requirements. 
12-50.406-14  Preparation  history. 
12-50.405-16  Changes. 
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Sec. 

12-60.405-16  Inconsistent  provisions. 
12-60.406-17  Coordination. 

12-50.406-18  Preparation  of  remains  at 
other  than  contractor’s  es* 
tabllshment. 

12-50.406-19  Major  restorative  art. 
12-50.405-20  Passenger  car. 

12-50.405-21  Definitions. 

12-50.405-22  P^iyments. 

12-50.405-23  Assignment  of  claims. 
12-50.405-24  Federal,  State,  and  local  taxes. 
12-50.405-25  Termination  for  convenience 
of  the  Government. 
12-50.405-26  Defaults. 

12-50.405-27  Disputes. 

12-50.405-28  Convict  labor. 

12-50.405-29  Contract  Work  Hours  Stand¬ 
ards  Act — overtime  compen¬ 
sation. 

12-50.405-30  Officials  not  to  benefit. 
12-50.405-31  Covenant  against  contingent 
-ees. 

12-50.405-32  Gratuities. 

12-50.405-33  Equal  opportunity. 
12-50.405-3*4  Examination  of  records  by 
Comptroller  General. 

12-50.406  Procurement  by  purchase  or¬ 
der. 

Authority:  The  provisions  of  this  Part 
12-50  issued  under  sec.  205(c),  63  Stat.  389; 
40  U.S.C.  486(C),  10  U.S.C.  2301-2314. 

§  12—50.000  Scope  of  part. 

This  part  deals  generally  with  the  ob¬ 
taining  of  services  by  contract,  and  spe¬ 
cifically  with  certain  types  of  contracts 
which  can  properly  be  classified  as  serv¬ 
ice  contracts.  It  does  not  cover  the  serv¬ 
ices  of  individuals  obtained  by  direct  ap¬ 
pointment  or  through  normal  Civil 
Service  employment  procedures,  nor  does 
it  cover  the  obtaining  of  services  by 
grant. 

Subpart  12—50.1  [Reserved! 

Subpart  1 2—50.2 — Architect-Engineer 
Services 

§  12—50.200  Scope  of  subpart. 

This  subpart  prescribes  policies  and 
procedures  for  the  procurement  of  archi¬ 
tect-engineer  (A-E)  services.  Clauses  for 
A-E  contracts  are  referenced  or  set  forth 
in  FPR  Subpart  1-16.7  and  DOTPR  Sub¬ 
part  12-7.54. 

§  12—50.201  Deflnitiong. 

(a)  Architect-Engineer.  A  firm  (in¬ 
dividual,  partnership,  corporation,  or 
joint-venture)  performing  architectural 
or  engineering  services  (or  both) . 

(b)  Architect-Engineer  services.  Pro¬ 
fessional  services  include  those  of  an 
architectural  or  engineering  nature  as 
well  as  incidental  services  that  mem¬ 
bers  of  these  professions  and  those  in 
their  employ  may  logically  or  justifiably 
perform.  These  services  are  limited  to 
those  functions  necessary  to  procure  the 
design  of  contemplated  construction 
projects,  the  supervision  of  the  project 
during  construction,  and  operational 
aspects  of  facilities  as  follows: 

(1)  Preparation  of  preliminary  studies, 
sketches,  layout  plans,  and  reports. 

(2)  Cost  estimates  of  the  proposed 
project  and  of  all  structures,  utilities,  and 
appurtenances  thereto. 

(3)  Master  planning  indicating  the 
configuration,  siting  and  integrated  ar¬ 


rangements  of  all  buildings,  structures, 
roadways,  utilities,  and  support  areas. 

(4)  Adaption  of  Government  designs, 
drawings,  specifications  and  standards 
for  buildings  and  other  structures. 

(5)  Preparation  of  final  designs, 
working  drawings,  and  specifications. 

(6)  Preparation  of  construction 
schedules. 

(7)  Assistance  to  the  contracting  of¬ 
ficer  in  preparing  solicitations  for  the 
required  construction  work,  and  in 
evaluating  bids  or  offers  received. 

(8)  Review  of  the  adequacy  of  all 
shop  and  working  drawings  submitted 
by  ^e  contractor. 

(9)  Preparation  of  technical  operating 
and  maintenance  manuals  in  connec¬ 
tion  with  special  and  unique  aspects  of 
design  project. 

(10)  Consultation  during  construction 
regarding  the  interpretation  of  the  plans 
and  specifications  if  the  supervision  and 
inspection  of  construction  is  performed 
by  the  Government. 

(11)  Supervision  and  inspection  of 
construction  and  preparation  of  record 
drawings  of  construction  as  actually 
accomplished. 

(c)  Fee.  The  compensation  for  profes¬ 
sional  services  to  be  paid  to  the  A-E. 

§  12— .50.202  Selection. 

§  12-50.202-1  Policy. 

The  selection  of  architect-engineers 
for  professional  services  shall  be  accom¬ 
plished  in  accordance  with  the  proce¬ 
dures  set  forth  in  this  subpart.  The 
selection  shall  be  based  on  comparative 
evaluations  of  the  professional  qualifica¬ 
tions  necessary  for  satisfactory  perform¬ 
ance  of  the  service  required,  and  shall 
be  deemed  to  satisfy  requirements  for 
competitive  bidding.  The  procedures  set 
forth  in  this  subpart  may  also  be  used 
to  select  architect- engineer  for  special 
studies,  analyses,  reports,  surveys,  in¬ 
vestigations,  and  other  forms  of  inquiry 
regarding  the  services  of  architect- 
engineers  in  whole  or  substantial  part, 
where  solicitation  of  competitive  priced 
proposals  is  impracticable  or  considered 
not  to  be  in  the  best  interest  of  the 
Government. 

§  12— .50.202— 2  .4rcliito€-|-Engineer  Se¬ 
lection  Ritaril. 

(a)  General.  The  selection  of  an 
architect-engineer  for  A-E  contract 
estimated  at  $6,000  or  more  shall  be  ac¬ 
complished  by  a  formally  constituted 
A-E  Selection  Board.  The  Board  shall 
perform  the  functions  set  forth  in  para¬ 
graph  (c)  of  this  section  unless  ac¬ 
celerated  selection  procedures  are  used 
as  provided  in  §  12-50.202-3.  For  A-E 
contracts  estimated  at  less  than  $6,000, 
selection  may  be  made  without  an  A-E 
Selection  Board,  but  the  selecting  official 
or  officials  shall  generally  perform  the 
functions  set  forth  in  paragraph  (c)  of 
this  section,  and  shall  specifically  pre¬ 
pare  the  report  required  by  paragraph 
(c)  (9)  of  this  section. 

(b)  Composition.  The  A-E  Selection 
Board  shall  be  composed  of  the  follow¬ 
ing  members,  one  of  whom  shall  be  ap¬ 
pointed  as  the  chairman: 


(1)  A  representative  of  the  contract¬ 
ing  officer. 

(2)  Two  members  with  experience  in 
the  field  of  architecture  or  engineering. 

(3)  A  member  with  technical  knowl¬ 
edge  of  the  user  requirements  of  the 
project.  When  the  project  is  to  be  ac¬ 
complished  in  connection  with  a  field 
activity,  and  the  A-E  selection  is  to  be 
accomplished  at  the  field  location,  this 
member  is  not  to  be  in  addition  to  those 
in  subparagraph  (2)  of  this  paragraph. 
If  the  selection  is  accomplished  at  head¬ 
quarters  in  connection  with  a  field  ac¬ 
tivity,  this  member  shall  be  in  addition 
to  subparagraph  (2)  of  this  paragraph. 

(4)  For  those  A-E  contracts  estimated 
at  $60,000  or  more,  a  member  appointed 
by  the  Director,  Office  of  Installations 
and  Logistics,  OST,  unless  he  declines 
to  appoint  a  member  for  any  specific  se¬ 
lection.  Requests  for  appointment  of  the 
OST  member  shall  be  made  at  least  2 
weeks  in  advancement  of  commence¬ 
ment  of  the  selection. 

(5)  Other  members  as  the  chairman 
deems  necessary  and  useful,  such  as  a 
recording  secretary. 

Administrations  without  facilities  engi¬ 
neering  capability  shall  utilize  the  A-E 
Selection  ^ard  established  within  OST. 
A  request  shall  be  made  for  assistance  of 
the  OST  Selection  Board  to  the  Assist¬ 
ant  Secretary  for  Administration. 

(c)  Functions.  The  contracting  officer 
shall  maintain  a  file  of  U.S.  Government 
A-E  Questionnaires  (Standard  Form 
251)  smd  br(x;hures  of  A-E  firms  that 
have  indicated  an  interest  in  performing 
A-E  services  for  the  Department  of 
Transp>ortation.  The  following  functions 
shall  be  accomplished  by  the  Selection 
Board: 

(1)  Analyze  the  nature  and  scope  of 
work  requirements. 

(2)  Depending  upon  the  complexity, 
size,  and  sophistication  of  the  work,  re¬ 
view  and  analyze  SF  25rs  and  other 
available  data,  and  prepare  a  Preselec¬ 
tion  List  of  at  least  three  qualified  firms. 
This  review  may  be  delegated  by  the 
chairman. 

(3)  Obtain  detailed  information  of  the 
qualifications  and  performance  data  of 
each  of  the  firms  on  the  Preselection 
List.  If  this  step  (3)  is  undertaken,  and 
and  step  (4)  is  not,  the  A-E  firms  may 
be  contacted  for  purposes  of  obtaining 
information,  but  shall  not  be  informed 
that  they  are  under  consideration  for 
an  A-E  contract  award.  If  both  step  (3) 
and  step  (4)  are  undertsiken,  they  may 
be  accomplished  concurrently  and  the 
A-E  may  be  informed  at  any  time  dur¬ 
ing  this  period  of  the  selection  process 
of  the  project.  This  task  may  be  dele¬ 
gated  to  other  than  Board  members. 
The  information  to  be  obtained  shall 
include: 

(i)  Contacting  former  clients,  both  in 
Government  and  private  industry,  to  de¬ 
termine  quality  of  work,  ability  to  meet 
schedules,  cost  control,  and  any  other 
pertinent  factors  of  previous  projects. 

(ii)  Examination  of  visual  examples 
of  previous  work. 

(iii)  Organizational  structure  of  the 
firm. 
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(4)  At  the  option  of  the  Board,  con¬ 
tact  and  inform  the  A-E  firms  on  the 
Preselection  list  of  the  specific  nature 
and  scope  of  the  project.  The  A-E  may 
then  be  requested  to  submit  in  writing 
the  following: 

(i)  Team  members,  other  key  person¬ 
nel,  previous  experience,  and  percentage 
of  time  to  be  devoted  to  the  project. 

(ii)  Current  workload  and  proposed 
project  schedule. 

(iii)  Brief  narrative  approach  to  the 
project  and  possible  problems  the  A-E 
is  able  to  foresee. 

(5)  Conduct  interviews  as  required. 
The  A-E  firm  is  not  to  submit,  nor  be 
requested  to  prepare,  any  design  in  con¬ 
nection  with  the  proposed  project.  If  an 
Administration  or  element  of  OST  de¬ 
sires  project  design  proposals  from  A-E 
firms,  written  approval  shall  be  obtained 
from  the  Assistant  Secretary  for 
Administration. 

(6)  Whenever  practical,  visit  the  A-E 
office  to  obtain  a  general  idea  of  its 
capabilities. 

(7)  Review  the  qualifications  and  data 
of  each  firm  on  the  Preselection  List  and 
perform  an  evaluation  of  each  firm  based 
on  previously  agreed  rating  factors 
udthin  previously  agreed  rating  ranges. 
TTie  information  obtained  prior  to  noti¬ 
fication  of  the  A-E  of  the  nature  and 
scope  of  the  project  shall  be  used  to  per¬ 
form  that  portion  of  the  evaluation 
which  shall  include,  but  is  not  limited 
to,  Uie  following  factors: 

(i)  Familiarity  with  and  proximity  to 
the  geographic  location  of  project. 

(ii)  Specialized  experience  in  projects 
comparable  to  the  proposed  project. 

(iii)  Capability  to  perform  all  aspects 
of  design,  including  planning,  architec¬ 
tural  design,  and  mechanical,  electrical, 
structural,  and  civil  engineering. 

(iv)  Capability  to  meet  schedules. 

(v)  Capability  to  design  projects 
which  have  not  exceeded  the  craistruc- 
tion  cost  estimates  of  the  successful  con¬ 
struction  bid. 

(vi)  Caliber  of  consultants  regularly 
engaged. 

(vii)  Quality  of  previous  designs. 

(viii)  Reputation  and  professional 

standing. 

(ix)  If  branch  office  is  being  consid¬ 
ered,  its  capability  of  performing  inde¬ 
pendently  of  the  home  office. 

(x)  Percentage  of  minority  employees 
in  all  pay  scales  and  job  types,  noting  the 
percentage  of  minorities  in  the  immedi¬ 
ate  locality  and  general  surroimding 
areas. 

(8)  Evaluate  the  following  if  the  A-E 
has  been  informed  of  the  nature  of  the 
project; 

(i)  Professional  background  of  key 
personnel. 

(ii)  Ability  to  perform  design  in  the 
required  time. 

(iii)  Narrative  approach  and  percep¬ 
tion  as  demonstrated  by  problems  fore¬ 
seen. 

(iv)  Degree  of  interest  in  proposed 
project. 

(9)  Prepare  a  report  recommending  to 
the  contracting  officer  in  order  of  prefer¬ 


ence  those  firms  (normally  a  minimum 
of  three)  which  are  considered  best 
qualified  to  perform  the  required  serv¬ 
ices.  This  report  shall  contain  sufficient 
detail  to  Indicate  the  extent  of  review 
and  evaluation  and  the  considerations 
upon  which  the  recommendations  were 
made.  This  report  shall  be  forwarded  to 
the  contracting  officer  with  any  appro¬ 
priate  data  and  material  develop^  by 
the  selection  board  which  might  assist 
the  contracting  officer  in  the  negotia¬ 
tions. 

(10)  Assist  the  contracting  officer  in 
negotiating  A-E  contracts  by  acting  as 
his  technical  advisor. 

§  12— S0.202— 3  Accelerated  seleelion 
procedures. 

In  those  instances  where  program 
urgency  does  not  permit  the  time  to 
fully  perform  the  functions  set  forth  in 
§  12-50.202-2 (b ) ,  the  file  shall  be  docu¬ 
mented  with  a  justification,  signed  by 
the  head  of  the  procuring  activity,  and 
accelerated  selection  procedures  shall  be 
employed.  Under  accelerated  selection 
procedures,  the  A-E  Selection  Board 
shall  perform  such  functions,  and  at 
such  depths,  as  the  exigencies  of  the 
situation  permit,  to  arrive  at  a  selection 
based  on  a  comparative  evaluation  of 
architect-engineers. 

§  12— 50.202— t  .Acceptance  of  A-E  Se¬ 
lection  Hoard  recommendations  by 
contracting  officer. 

The  contracting  officer  will  normally 
accept  the  recommendations  of  the  A-E 
Selection  Board,  unless  the  report  does 
not  adequately  support  the  recom¬ 
mendations.  If  the  contracting  officer 
cannot  accept  the  recommendations  of 
the  A-E  Selection  Board,  he  shall  re¬ 
quest  that  the  Board  be  reconvened,  and 
meet  with  the  Board  until  an  acceptable 
set  of  recommendations  has  been  agreed 
upon. 

§  12—50.203  Negotiations. 

§  12-50.203—1  Government  estimate. 

Prior  to  the  initiation  of  negotiations, 
the  Government  shall  develop  an  inde¬ 
pendent  estimate  of  the  cost  of  the  re¬ 
quired  A-E  services,  based  on  a  detailed 
analysis  of  the  scope  of  the  work.  The 
estimate  shall  be  revised  as  required  dur¬ 
ing  the  negotiations  to  reflect  changes 
in,  or  clarifications  of,  the  scope  of  the 
work  to  be  performed  by  the  A-E, 

§  12—50.203—2  Sequence  of  negotia¬ 
tions. 

The  contracting  officer  will  enter  into 
negotiations  with  the  A-E  firm  given 
first  preference  by  the  Selection  Board, 
utilizing  technical  assistance  as  neces¬ 
sary  to  support  his  negotiations.  If  a 
mutually  satisfactory  contract  cannot  be 
negotiated  with  this  firm,  the  negotia¬ 
tions  shall  be  terminated,  the  firm  so 
notified,  and  negotiations  shall  then  be 
initiated  with  the  firm  given  second 
preference  by  the  Selection  Board.  This 
procedure  shall  be  continued  with  the 
recommended  firms  in  sequence  until  a 
mutually  satisfactory  contract  has  been 
negotiated. 


§  12—50.203—3  i'cope  of  work. 

Prior  to  the  initiation  of  fee  negotia¬ 
tions.  the  prospective  A-E  and  the  (jov- 
emment  must  have  an  initial  under¬ 
standing  of  the  scope,  quality  and  ex¬ 
tent  of  services  to  be  furnished,  and  of 
the  conditions  and  factors  affecting 
their  responsibilities  and  operations. 
These  understandings  can  be  reached 
most  satisfactorily  through  conferences 
conducted  by  the  contracting  officer. 

S  12—50.203 — 1  Gonxlruclion  contrariH 
with  design  arriiitcrt-enginf^rs. 

No  contract  for  construction  of  a 
project  shall  be  awarded  to  the  firm 
which  designed  the  project  or  its  sub¬ 
sidiaries  or  affiliates,  except  with  the  ap¬ 
proval  of  the  Secretary,  The  A-E  shall 
be  informed  of  this  restriction  prior  to 
the  commencement  of  negotiations  for 
his  services. 

§  12— .50.20.3— 5  Arrhilcol-cngineer's  fee 
propo!inl. 

When  agreement  has  been  reached  on 
the  propased  scope  of  work,  the  contract¬ 
ing  officer  shall  request  the  A-E  to  sub¬ 
mit  his  proposed  fee  and  supporting  de¬ 
tailed  cost  breakdown.  Revisions  of  the 
proposed  fee  and  supporting  cost  break¬ 
down  shall  be  requested  as  required  dur¬ 
ing  negotiations  to  refiect  changes  in, 
or  clarifications  of,  the  scope  of  work  to 
be  performed  by  the  A-E. 

§  12— .50.203-6  Foe  ncgolialions. 

Fee  negotiations  shall  be  based  upon 
the  cost  or  pricing  data  submitted  by  the 
A-E.  The  curve  method  of  fee  determina¬ 
tion  will  be  used,  if  at  all,  only  as  a  sec¬ 
ondary  method  to  test  the  reasonableness 
of  the  fee  negotiated. 

§  12—50.204  Record  of  negotiations. 

A  record  of  negotiations  shall  be  pre¬ 
pared  for  inclusion  in  the  contract  file. 
The  record  of  negotiations  shall  contain 
sufficient  detail  to  reflect  the  significant 
considerations  controlling  the  establish¬ 
ment  of  the  fee  and  other  terms  of  the 
contract,  shall  include  explanations  of 
any  significant  differences  between  the 
Government’s  cost  estimate  and  the  fee 
agreed  upon,  and  shall  include  a  deter¬ 
mination,  adequately  supported,  that  the 
negotiated  fee  is  within  statutory  limi¬ 
tations. 

§  12—50.205  Fee  limitations. 

(a)  The  total  amount  that  may  be 
paid  to  an  A-E  for  producing  and  de¬ 
livering  the  designs,  plans,  drawings,  and 
specifications  for  a  public  work  or  utility 
project  may  not  exceed  six  percent  (6%) 
of  the  current  estimated  construction 
cost  of  the  particular  project,  or  part  of 
a  project,  to  which  the  A-E  work  applies. 
The  estimated  construction  cost  bf  a 
project  is  an  estimate  of  those  costs  ex- 
ptected  to  be  incurred  in  connection  with 
actual  construction,  repair,  or  alteration. 
That  estimated  cost  does  not  include  any 
amount  to  be  paid  to  the  A-E. 

(b)  The  six  percent  (6%)  limitation 
applies  to  all  services  normally  furnished 
by  an  A-E  in  the  actual  preparation  of 
the  material  outlined.  This  includes  the 
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visual  inspection  of  the  site  or  facility 
comprising  the  proposed  project,  for  fa¬ 
miliarization  with  the  scope,  the  general 
conditions  governing  the  performance  of 
the  work,  and  the  conditions  imder  which 
the  project  will  be  constructed:  and  the 
coordination  with  using  elements  to  de¬ 
velop  fimctional  relationships  and  spe¬ 
cial  detailed  requirements.  This  limita¬ 
tion,  however,  does  not  apply  to  the  cost 
of  making  other  field  investigations  and 
surveys;  such  as  topographical  surveys; 
soil  borings:  soil,  chemical,  mechanical, 
and  similar  fact-finding  surveys:  and  in¬ 
vestigations.  Similarly,  the  6-percent  fee 
limitation  does  not  apply  to  travel  and 
per  diem;  mechanical  reproduction; 
services  furnished  for  the  supervision 
and  inspection  of  construction;  master 
planning:  making  technical  studies,  in¬ 
vestigations  and  reports:  preparing  tech¬ 
nical  operating  or  maintenance  manuals; 
and  similar  services  not  involving  the 
production  of  designs,  plans,  drawings, 
and  specifications  for  specific  projects. 

(c)  For  cost  reimbursable  contracts 
the  contract  price,  which  includes  the 
fixed  or  incentive  fee  plus  the  total  reim¬ 
bursable  costs  to  be  paid  to  the  A-E,  shall 
not  exceed  six  percent  (6%)  of  the  esti¬ 
mated  cost  of  the  construction  project 
to  which  such  services  apply.  If,  however, 
the  contract  also  covers  the  types  of  serv¬ 
ices  discussed  in  paragraph  (b)  of  this 
section,  to  which  the  fee  limitation  does 
not  apply,  that  part  of  the  contract  price 
for  such  other  services  shall  not  be  sub¬ 
ject  to  the  6-percent  limitation. 

(d)  For  modifications  involving  work 
not  initially  included  in  the  contract,  the 
fee  limitation  is  applicable,  as  applies  to 
the  revised  total  estimated  construction 
costs.  Where  redesign  is  required  and  the 
contract  is  modified,  the  following 
method  shall  be  used  to  insure  that  the 
6-percent  statutory  limitation  is  not 
exceeded; 

(1)  The  estimated  construction  cost 
of  the  redesigned  features  will  be  added 
to  the  original  estimated  construction 
costs  and 

(2)  The  contract  cost  for  the  original 
design  will  be  added  to  the  contract  cost 
for  redesign. 

(3)  The  total  contract  design  cost  ob¬ 
tained  by  subparagraph  (2)  of  this 
paragraph  will  be  divided  by  the  total 
construction  cost  obtained  by  subpara¬ 
graph  (1)  of  this  paragraph.  The  result¬ 
ing  percentage  may  not  exceed  the  six 
percent  (6%)  statutory  limitation. 

(e)  When  the  “Statement  of  Work” 
contemplates  furnishing  services  subject 
to  the  6-percent  limitation  and  services 
not  subject  to  that  limitation,  the  fee 
negotiate  for  each  class  of  service  shall 
be  separately  stated  in  the  contract. 

§  12—50.206  Release  of  information. 

The  list  of  qualified  firms  in  order  of 
preference  is  for  the  internal  use  of  the 
Department,  and  such  information  shall 
at  no  time  be  made  known  to  the  firms 
imder  consideration  or  to  any  other  non¬ 
governmental  source.  Information  may 
be  released  by  the  contracting  officer, 
unless  prroluded  by  security  considera¬ 
tions,  identifying  the  A-E  selected  for 
negotiations  and  describing  the  work  in 


general  terms.  If  negotiations  are  termi¬ 
nated  without  consiunmating  a  contract, 
the  contracting  oflicer  may  release  such 
information  and  state  that  negotiations 
will  be  undertaken  with  another 
(named)  A-E.  When  an  award  has  been 
made,  the  contracting  officer  will  release 
this  information,  giving  notice  of  the 
award  to  any  films  interviewed  by  the 
Selection  Board. 

Subpart  12—50.3 — Procurement  of 
Expert  or  Consultant  Services 
§  12— .50.300  Scope  of  »ubpart. 

This  subpart  sets  forth  policy  and  pro¬ 
cedures  for  the  procurement  by  contract, 
pursuant  to  5  U.S.C.  3109,  of  expiert  or 
consultant  services  from  individuals  and 
from  firms.  This  subpart  does  not  govern 
employment  of  individual  experts  or  con¬ 
sultants  by  excepted  appointment;  the 
requirements  for  such  employment  are 
set  forth  in  personnel  regulations  of  the 
Civil  Service  Commission  and  of  the 
Department. 

§  12—50.301  INrgt>liulioii  authority. 

Contracts  with  individuals  or  firms  for 
expert  and  consultant  services  are  usu¬ 
ally  negotiated,  normally  under  the  au¬ 
thority  of  41  U.S.C.  252(c)(4),  or  10 
U.S.C.  2304(a)  (4),  as  applicable. 

§  12— 50..302  Definition  of  experts  and 
consnltants. 

(a)  The  term  “expierts"  means  those 
persons  who  are  exceptionally  qualified 
in  a  particular  field,  by  education  or  by 
experience,  to  perform  some  spiecialized 
service.  The  term  “consultants”  means 
those  persons  whose  advice  and  coimsel 
are  sought  on  matters  of  Departmental 
interest.  These  terms  also  include  firms 
meeting  the  foregoing  definitions. 

(b)  Stenographic  reporting  services 
are  included  in  the  term  “expert  or  con¬ 
sultant  services”  for  purposes  of  pro¬ 
curement  by  contract  under  this  subpart. 

§  12-50.303  Poliiy. 

(a)  The  proper  use  of  experts  and 
consultants  is  a  legitimate  and  economi¬ 
cal  way  to  improve  CSovemment  services 
and  operations.  Activities  of  the  Depart¬ 
ment  can  be  strengthened  by  utilizing 
the  highly  specialized  knowledge  and 
skills  of  such  individuals.  Accordingly, 
the  services  of  experts  and  consultants 
may  be  used  at  any  organizational  level 
to  help  managers  achieve  maximum 
effectiveness  and  economy  in  their 
operations. 

(b)  The  following  are  examples  of 
services  which  may  be  procured  from  ex¬ 
perts  or  consultants  by  contract: 

(1)  Specialized  opinion  unavailable  in 
the  Department: 

(2)  Outside  pioints  of  view,  to  avoid 
too  limited  judgment,  on  critical  ad¬ 
ministrative  or  technical  issues; 

(3)  Advice  mi  developments  in  indus¬ 
trial  and  other  research; 

(4)  For  especially  important  projects, 
opinions  of  noted  experts  which  are 
highly  important  to  the  success  of  an 
undertaking; 

(5)  The  advisory  participation  of  citi¬ 
zens  to  develop  or  implement  Govern¬ 


ment  programs  that  by  their  nature  or 
by  statute  call  for  citizen  participation; 

(6)  The  services  of  specialists  (ex¬ 
perts)  who  are  not  needed  full  time,  who 
cannot  serve  regularly  or  full  time,  or 
w’hose  full-time  employment  is  un¬ 
economical  to  the  Government. 

§  12— .50..301  Limitalions  on  use  of  ex- 
p<Tl  or  consultiuil  authority. 

(a) *  Authority  to  employ  experts  or 
consultants,  whether  by  contract  or  by 
appointment,  is  limited  to  Secretarial 
officers  and  heads  of  operating  ad¬ 
ministrations.  They  shall  not  be  used  to 
perform  duties  which  can  be  performed 
by  regular  employees,  to  fill  positions 
which  call  for  full-time  continuing  em¬ 
ployees,  or  to  circumvent  competitive 
civil  service  procedures  and  Classifica¬ 
tion  Act  pay  limits.  The  prior  approval 
of  the  Under  Secretary  is  required  for 
any  expert  or  consultant  contract  or 
series  of  contracts  with  the  same  individ¬ 
ual  or  firm  that  will  reimburse  him  for  a 
total  of  more  than  10  days’  work  in  any 
consecutive  12 -month  period. 

(b)  The  nature  of  the  duties  to  be  per¬ 
formed  must  be  temporary  (not  more 
than  1  year)  or  intermittent  (not  cumu¬ 
latively  more  than  130  working  days  in 
any  consecutive  12-month  period),  and 
no  contract  shall  be  entered  into  for 
longer  than  1  year  at  a  time. 

(c)  Expert  or  consultant  services  shall 
not  be  used  when  existing  facilities  of 
the  Department  are  adequate  or  when 
personnel  with  the  necessary  skills  can 
be  obtained  through  normal  civil  serv¬ 
ice  appointment  procedures.  Procure¬ 
ment  of  expert  or  consultant  services 
shall  not  be  used  as  a  means  of  circiun- 
venting  manpower  space  ceilings  or  the 
limit  on  the  daily  rate  that  experts  or 
consultants  may  be  paid  under  section 
9.b  of  the  DOT  Act. 

§  12—50.305  JuMtificalion  to  enter  into 
eontraets. 

(a)  All  contracts  to  be  entered  into 
pursuant  to  5  U.S.C.  3109  or  other  statu¬ 
tory  authority  for  expert  or  consultant 
services  must  be  justified  in  writing 
and  the  justification  signed  by  the  ap¬ 
propriate  Secretarial  officer  or  head  of 
operating  Administration.  Ordinarily 
each  contract  shall  be  separately  au¬ 
thorized.  However,  when  the  justifica¬ 
tion  can  appropriately  be  made  with 
respect  to  a  class  of  contracts,  the  au¬ 
thorizing  official  may  execute  a  blanket 
authority  for  that  class  of  contracts. 

(b)  Each  justification  shall  authorize 
a  contract  or  class  of  contracts  to  be 
entered  into  during  a  stated  period  not 
to  exceed  1  year.  A  justification  may  be 
issued  during  1  fiscal  year  to  authorize 
a  contract  or  class  of  contracts  to  be 
entered  into  during  the  following  fiscal 
year,  provided  the  determinations  are 
reasonably  expected  to  hold  true  at  the 
time  the  contract  or  contracts  are  to  be 
entered  into. 

(c)  Each  justification  shall  contain 
the  following: 

(1)  A  brief  description  of  the  services 
authorized  to  be  procured,  the  estimated 
time  of  performance,  and  the  estimated 
cost; 
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(2)  Determination  with  respect  to  the 
particular  contract  or  class  of  contracts 
that: 

(i)  The  duties  to  be  performed  are 
of  a  temporary  or  intermittent  nature; 

(ii)  The  existing  facilities  of  this  De¬ 
partment  are  inadequate  to  furnish  the 
services;  and 

(iii)  It  is  not  feasible  to  obtain  per¬ 
sonnel  with  the  necessary  skills  from 
other  Federal  agencies  or  through  normal 
civil  service  appointment  procedures. 

§  12—50.306  Contracts  M’ith  individual 
experts  or  consultants. 

§  12-50.306-1  Method  and  amount  of 
payment. 

The  contract  may  provide  for  com¬ 
pensation  at  rate  for  time  actually 
worked  (e.g.,  amount  per  day,  per  week, 
per  month,  etc.),  or  it  may  provide  for 
performance  of  a  specific  task  at  a  fixed 
price,  or  it  may  provide  for  nominal 
compensation.  The  amoimt  of  rate  of 
payment  will  be  determined  on  a  case- 
by-case  basis,  taking  into  account 
(among  any  other  relevant  factors)  the 
relative  importance  of  the  duties  to  be 
p>erformed,  the  stature  of  the  individual 
in  his  specialized  field,  comparable  pay 
for  positions  xmder  the  Classification  Act 
or  other  Federal  pay  systems,  rates  paid 
by  private  employers,  and  rates  previ¬ 
ously  paid  other  experts  or  consultants 
for  similar  work.  Compensation  at  a  per 
diem  rate  will  be  no  more  than  that  per¬ 
mitted  by  statutory  authority  and  nor¬ 
mally  no  less  than  $55.  In  addition,  the 
contract  may  provide  for  such  expenses 
as  would  be  authorized  for  a  Govern¬ 
ment  employee,  including  actual  trans¬ 
portation  and  per  diem  in  lieu  of  sub¬ 
sistence  while  the  expert  or  consultant 
is  traveling  between  his  home  or  place 
of  business  and  his  ofiQcial  duty  station. 
However,  no  more  than  one  round  trip 
to  the  ofScial  duty  station  shall  be  pro¬ 
vided  unless  the  services  are  rendered  on 
an  intermittent  basis. 

§  12-50.306-2  Benefits. 

No  benefits  shall  be  accorded  tlie  con¬ 
tractor  which  are  not  specifically  pro¬ 
vided  for  in  the  written  contract. 

§  12-50.306-3  Taxes. 

Where  the  individusd  is  to  render 
services,  the  compensation  generally  is 
subject  to  FICA  (Social  Security), 
FUTA  (Unemployment),  and  Federal 
income  withholding  tax.  It  may  also  be 
necessary  to  report  or  withhold  State  in¬ 
come  tax  imder  5  U.S.C.  84b.  The  con¬ 
tracting  officer  shall  take  apprc^iriate 
steps  in  coordination  with  the  cognizant 
personnel  office  to  have  deductions  and 
reports  made  where  required  by  law. 

§12—50.306—4  Conflict  of  interest. 

The  coiitracting  officer  shall  assure 
himself  that  individual  experts  or  con¬ 
sultants  who  are  to  render  services  un¬ 
der  contract,  familiarize  themselves 


with  Executive  Order  11222,  May  8,  1965, 
“Standards  of  Conduct  for  Special  Gov¬ 
ernment  Employees,”  30  FJl.  6469 
(1965),  and  that  they  comply  with  it 
and  with  departmental  regulations  im¬ 
plementing  it. 

§  12— 50.306— .5  Adniinxtrative  treatment. 

Individual  experts  or  consultants  who 
are  to  render  personal  services  imder 
contract  are  charged  against  personnel 
ceilings  in  the  same  way  as  experts  and 
consultants  employed  by  excepted  ap¬ 
pointment.  Also,  the  cognizant  personnel 
office  must  maintain  certain  records  on 
individual  exp>erts  and  consultants  who 
render  personal  services.  Therefore,  the 
contracting  officer  shall  effect  necessary 
coordination  with  the  cognizant  person¬ 
nel  office  before  award  of  a  contract  for 
expert  or  consultant  services,  and  may 
also  designate  the  appropriate  personnel 
officer  as  his  representative  for  the  pur¬ 
pose  of  obtaining  necessary  data  from 
the  contractor  for  tax  withholding  pur¬ 
poses,  for  suitability  investigation  imder 
Executive  Order  10450  and  for  admin¬ 
istering  applicable  conflict  of  interest 
provisions. 

§  12—50.307  Cxmtracis  with  firni!)  for  ex¬ 
pert  or  consultant  services. 

Contracts  with  firms  for  expert  or 
consultant  services  ordinarily  need  deal 
only  with  rights  and  obligations  as  be¬ 
tween  the  Government  and  the  firm,  and 
need  not  deal  with  the  question  of  com¬ 
pensation  by  the  firm  of  the  individuals 
it  assigns  to  the  work  or  with  any  other 
rights  or  obligations  as  between  the  firm 
and  these  individuals. 

§  12—50.308  Contracts  for  stenographic 
reporting  services. 

Stenographic  reporting  services  nor¬ 
mally  are  provided  by  Federal  Govern¬ 
ment  employees  appointed  imder  the 
usual  civil  service  procedures.  However, 
these  services  may  be  procured  by  con¬ 
tract  from  individuals  or  firms  pursuant 
to  5  U.S.C.  3109,  or  other  statutory  au¬ 
thority  where  there  are  variable  require¬ 
ments  or  insufficient  qualified  personnel, 
and  necessity  or  economy  to  the  Govern¬ 
ment  demands  procurement  by  contract. 
Such  contracts  normally  shall  be  written 
on  an  end-product  basis  and  payment 
made  according  to  delivered  items  (e.g., 
number  of  copies  of  transcript,  words  per 
page,  etc.) ,  and  the  contractor  ordinarily 
shall  be  required  to  furnish  the  neces¬ 
sary  material  (typewriter,  paper,  bind¬ 
ings,  etc.).  These  contracts  are  subject 
to  all  provisions  of  this  subpart. 

§  12—50.309  Modification  of  contracts. 

When  supplemental  agreements  or 
change  orders  are  required  which  sub¬ 
stantially  change  the  basis  upon  which 
the  justification  was  made,  such  as  to 
revise  substantially  the  scope  of  work 
or  time  limitations,  or  to  apply  addi¬ 
tional  funds,  authorization  shall  be  re¬ 
quested  in  the  same  way  and  is  subject 


to  the  same  limitations  as  authorization  ' 
to  procure  the  total  services  by  contract 
would  have  required  in  the  first  place.  | 

Subpart  12—50.4 — Procurement  of  j 
Mortuary  Services  ^  i 

§  12—50.400  Scope  of  subpart. 

This  subpart  is  applicable  only  to  the 
Coast  Guard.  It  sets  forth  procurement 
procedures  peculiar  to  contracts  for  mor¬ 
tuary  services  (the  care  of  remains)  of 
Coast  Guard  personnel. 

§  12—50.401  Procurcmenl  by  eonlracl. 

(a)  Where  an  existing  contract  for  the 
care  of  remains  is  not  available  for  Coast 
Guard  use.  procurement  of  such  services 
shall  be  formally  advertised  except  where 
negotiation  is  authorized,  consistent  with 
limitations  and  requirements  set  forth 
in  Chapter  12B  of  the  Coast  Guard  Per¬ 
sonnel  Manual. 

(b)  The  contract  format,  terms  and 
conditions,  and  clauses  set  forth  in  this 
subpart  are  appropriate  for  inclusion  in 
a  requirements  type  contract.  They 
.should  be  altered  as  deemed  necessary  by 
the  contracting  officer  to  fit  a  different 
contract  type  or  procurement  situation. 

§  1 2—50.402  Arra  of  performanre. 

Each  contract  for  care  of  remains 
shall  clearly  define  the  geographical  area 
covered  by  the  contract.  The  area  shall 
be  determined  by  the  activity  entering 
into  the  contract  in  accordance  with  the 
following  general  guidelines.  It  shall  be 
an  area  using  political  boundaries, 
streets,  and  other  features  as  demarca¬ 
tion  lines.  Generally,  this  should  be  a 
size  roughly  equivalent  to  the  contiguous 
metropolitan  or  municipal  area  enlarged 
to  include  the  activities  served.  In  the 
event  the  area  of  performance  best 
suited  to  the  needs  of  a  particular  con¬ 
tract  is  not  large  enough  to  include  a 
carrier  terminal  commonly  used  by 
people  within  such  area,  the  contract 
area  of  performance  shall  specifically 
state  that  it  includes  siyih  terminal  as 
a  pickup  or  delivery  point. 

§  12—50.403  Solicitation  provision. 

Invitations  for  bids  for  mortuary  serv¬ 
ices  contracts  shall  contain  the  provision 
set  forth  below.  This  provision  shall  be 
appropriately  modified  for  use  in  re¬ 
quests  for  proposals. 

Award  to  Single  Bidder 

Subject  to  the  provisions  contained  herein, 
award  shall  be  made  to  a  single  bidder.  Bids 
must  Include  unit  prices  for  each  Item 
listed  In  order  that  bids  may  be  properly 
evaluated.  Failure  to  do  this  shall  require 
rejection  of  the  entire  bid.  Bids  shall  be 
evaluated  on  the  basis  of  the  estimated 
quantities  shown  and  award  shall  be  made 
to  that  responsive /responsible  bidder  whose 
total  aggregate  price  is  low. 

§  12—50.404  Schedule  format. 

Set  forth  below  Is  an  example  of  a 
Schedule  format  suitable  for  use  in 
solicitations: 
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Itoni  Supplies,  services  and  transportation  Estimated  TTnit  Unit  price  Amount 

No.  quantity 


1  For  a  Type  I  casket,  standard  site,  supplies  and  ^ 

servicee  in  accordance  with  speciucations. 

2  For  a  Type  II  casket,  standard  site,  supplies  and 

services  in  accordance  with  specifications. 

3  For  a  shipping  case,  standard  site,  in  accordance  ... 

with  specifications.  (For  use  with  Item  1  or  2 
above.) 

4  For  a  Type  I  casket,  exceeding  standard  site,  ... 

supplies  and  services  in  accordance  with 
specifications. 

5  For  a  Type  II  casket,  exceeding  standard  site,  ... 

supplies  and  services  in  accordance  with 
specifications. 

0  For  shipping  case,  exceeding  standard  site,  in  ... 
accoroance  with  specifications.  (To  be  used 
with  Item  4  or  6  above.) 

7  For  transportation  of  remains,  in  accordance  ... 
with  specifications  and  as  provided  for  in 
paragraphs  (b)  and  (c)  of  the  “Area  of  Perform¬ 
ance’’  clause  of  this  contract. 


each _ _ 

each _ • _ 

each . 

each . 

eacli- . 

each . 

(Loaded  mile) 


§  12—50.405  Contract  clauses. 

The  following  clauses  shall,  if  appro¬ 
priate,  be  included  in  contracts  for  mor¬ 
tuary  services. 

§  12—50.405—1  Requirements. 

Requirements 

(a)  This  is  a  requirements  contract  for 
the  supplies  or  services  specified  in  the 
Schedule,  and  for  the  period  set  forth  in  this 
contract.  Delivery  of  supplies  or  performance 
of  services  shall  be  made  only  as  authorized 
by  orders  Issued  in  accordance  with  the 
clause  entitled  "Delivery  Orders  and  In¬ 
voices.”  The  quantities  of  supplies  or  services 
specified  herein  are  estimates  only  and  are 
not  purchased  hereby.  Except  as  may  be 
otherwise  provided  herein,  in  the  event  the 
Government’s  requirements  for  supplies  or 
services  set  forth  in  the  Schedule  do  not  re¬ 
sult  in  orders  in  the  amounts  or  quantities 
described  as  “estimated"  or  “maximum”  in 
the  Schedule,  such  event  shall  not  constitute 
the  basis  for  an  equitable  price  adjustment 
under  this  contract. 

(b)  The  Government  shall  order  from  the 
Contractor  all  the  supplies,  services,  and 
transportation  set  forth  in  the  Schedule 
which  are  required  to  be  purchased  by  the 
Government  activity  named  herein,  and  the 
Contractor  shall  furnish  to  the  Government 
such  supplies,  services,  and  transportation 
as  may  be  ordered  by  the  Contracting  Officer. 
The  Government,  however,  reserves  the  right 
not  to  order  supplies  and  services  under  this 
contract  in  instances  where  the  body  is  re¬ 
moved  from  the  area  for  medical,  scientific, 
or  other  cogent  reason.  In  the  event  of  an 
epidemic  or  other  emergency,  the  Contractor 
shall  not  be  required  to  provide  services  in 
excess  of  the  capacity  of  his  facilities. 

§  12—50.405—2  Conirai't  period. 

Contract  Period 

Any  contract  awarded  as  a  result  of  bids 
submitted  under  this  Invitation  for  Bids 
shall  extend  from  _  through 


§  12— .50.405— 3  .4rea  of  performance. 

Area  of  Performance 

(a)  The  area  of  performance  is  specified 
elsewhere  in  this  contract.  This  contract  in¬ 
cludes  taking  possession  of  the  remains  at 
the  place  where  they  are  located,  transport¬ 
ing  them  to  the  Contractor’s  place  of  prepa¬ 
ration  and  transporting  them  thereafter  to  a 
place  designated  by  the  Contracting  Officer. 
The  Contractor  shall  not  be  entitled  to  re¬ 
imbursement  for  transportation  when  both 
the  place  where  the  remains  were  located 
and  the  delivery  point  are  within  the  area 
of  performance. 

(b)  If  remains  are  located  outside  the  area 
of  performance,  the  Government  may  call  on 


the  Contractor  or  obtain  the  services  else¬ 
where.  If  the  Government  calls  on  the  Con¬ 
tractor,  the  Contractor  shall  be  paid  the 
amount  per  mile  indicated  in  the  Schedule 
for  the  number  of  miles  required  to  trans¬ 
port  the  remains  by  a  reasonable  route  from 
the  point  where  located  to  the  boundary  of 
the  area  of  performance.  If  the  Government 
elects  to  have  the  remains  brought  into  the 
area  of  performance  by  some  other  means,  it 
may  require  the  Contractor  to  perform  after 
the  remains  are  within  the  area  of 
performance. 

(c)  The  Government  may  require  the  Con¬ 
tractor  to  deliver  remains  to  any  point 
within  one  hundred  (100)  miles  of  the  area 
of  performance.  In  this  case  the  Contractor 
shall  be  paid  the  amount  per  mile  Indicated 
in  the  Schedule  for  the  number  of  miles  re¬ 
quired  to  transport  the  remains  by  a  reason¬ 
able  route  from  the  boundary  of  the  area 
of  performance  to  the  delivery  point. 

§  12— .50.405— 4  Specifiralions. 

Specifications 

Armed  Services  Specifications,  Care  of  Re¬ 
mains  of  Deceased  Personnel,  hereinafter 
referred  to  as  “Specifications”  are  attached 
hereto  and  made  a  part  of  this  contract. 

§  1 2- -.50. 405— .5  Using  activities. 

Using  Activities 

Contracting  Officers  of  the  following  activ¬ 
ities  may  order  services  and  supplies  under 
this  contract: 


§  12—50.105—6  l)eliv«‘ry  orders  and  in¬ 
voices. 

Delivery  Orders  and  Invoices 

Delivery  orders  for  supplies  or  services 
shall  be  issued  by  the  Contracting  Officer  and 
shall  set  forth  (1)  the  supplies  or  services 
being  ordered,  (11)  the  quantities  to  be  fur¬ 
nished.  (ill)  delivery  or  performance  dates, 
(iv)  place  of  delivery  or  performance,  (v) 
packing  and  shipping  instructions,  and  (vl) 
the  address  to  which  invoices  for  services  ren¬ 
dered  under  this  contract  shall  be  sent. 
Amendments  to  delivery  orders  may  be  made 
by  the  Contracting  Officer  Issuing  the  order. 
Each  delivery  order  or  change  order  shall 
cite  the  funds  from  which  payment  for  the 
supplies  or  services  ordered  shall  be  made. 

§  12—50.405—7  Delivery  and  perform¬ 
ance. 

Delivery  and  Performance 

(a)  Except  as  otherwise  herein  provided, 
the  Contractor  shall  furnish  the  material 
ordered  and  perform  the  services  specified 
in  each  case  as  promptly  as  possible  but  In 
no  event  later  than  thirty-six  (36)  hours 


after  the  Contractor  has  received  notifica¬ 
tion  to  remove  the  remains,  exclusive  of  the 
time  necessary  for  the  Government  to  in¬ 
spect  and  check  results  of  preparation.  The 
Government  may,  at  no  additional  charge, 
require  the  Contractor  to  hold  the  remains 
for  an  additional  period  not  to  exceed 
seventy-two  (72)  hours  from  the  time  the 
remains  are  casketed  and  final  inspection 
completed.. 

(b)  In  no  case  will  shipment  be  made 
until  the  Contractor  certifies  that  the  re¬ 
mains  will  be  in  an  acceptable  state  of 
preservation  upon  final  delivery.  The  Con¬ 
tractor  shall  not  be  responsible  for  notifying 
the  consignee  of  time  of  arrival  of  shipped 
remains. 

§  12—50.405—8  Subcontracting. 

Subcontracting 

No  contract  shall  be  made  by  the  Con¬ 
tractor  with  any  other  party  for  furnishing 
any  of  the  work  or  services  herein  contracted 
for  without  the  written  approval  of  the  Con¬ 
tracting  Officer.  This  provision  does  not  ap¬ 
ply  to  contracts  of  employment  between 
the  Contractor  and  his  personnel. 

§  12—50.405—9  Additional  default  pro¬ 
vision. 

Additional  Default  Provision 

(a)  This  clause  supplements  the  "De¬ 
fault”  clause  of  this  contract. 

(b)  This  contract  may  be  terminated  for 
default  by  written  notice  without  the  ten 
(10)  day  notice  specified  under  paragraph 
(a)  (11)  of  the  “Default”  clause  if  during  the 
performance  of  this  contract: 

(1)  The  (Contractor,  through  circum¬ 
stances  reasonably  within  his  control  or  that 
of  persons  in  his  employ,  performs  any  act 
or  acts  under  or  in  connection  with  this  con¬ 
tract,  or  falls  in  the  performance  of  any 
service  under  this  contract,  and  such  acts 
or  failures  may  reasonably  be  considered  to 
refiect  discredit  upon  the  (Coast  Guard  in 
fulfilling  its  responsibility  for  proper  care 
of  remains; 

(2)  ’The  Contractor,  either  by  his  own  act 
or  through  persons  In  his  employ,  solicits 
relatives  or  friends  of  the  deceased  to  pur¬ 
chase  supplies  or  services  not  provided  for 
under  this  contract  (the  Contractor  may 
furnish  supplies  or  arrange  for  services  not 
provided  for  under  this  contract,  only  where 
such  other  supplies  or  services  are  volun¬ 
tarily  requested,  selected  and  paid  for  by 
the  representatives  of  the  deceased); 

(3)  The  services,  or  any  part  thereof,  to 
be  performed  under  this  contract  are,  with¬ 
out  the  written  authorization  of  the  Con¬ 
tracting  Officer,  performed  by  an  individual, 
partnership,  corporation,  or  other  person  or 
business  association  whatsoever,  other  than 
the  Contractor  to  whom  this  contract  is 
awarded,  his  employees  and  members  of  the 
firm;  * 

(4)  The  Contractor  refuses  to  perform  the 
services  required  for  any  particular  remains; 
or 

(5)  ’The  Contractor  advertises  In  any  way 
that  he  has  a  contract  for  mortuary  services 
with  the  Government. 

(c)  All  other  provisions  of  the  “Default” 
clause  shall  apply  to  a  termination  made 
pursuant  to  this  “Additional  Default  Pro¬ 
vision”  clause. 

§  12—50.405—10  In!«pection. 

Inspection 

All  services,  material,  and  workmanship 
shall  be  subject  to  inspection  and  test  by 
representatives  of  the  Government.  For  this 
purpose,  the  Contractor  shall  allow  inspec¬ 
tors  and  other  representatives  of  the  Con¬ 
tracting  Officer  free  access  to  the  plant  and 
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operations  at  all  reasonable  times  and  ^all 
furnish  such  facilities,  supplies,  and  serv¬ 
ices.  as  may  be  required. 

§12-50.405-11  Group  interment. 

Obouf  Iktermxnt 

Payments  to  the  Contractor  for  supplies 
and  services  provided  for  remains  to  be  In¬ 
terred  as  a  group  shall  be  made  on  the  basis 
of  the  number  ot  caskets  furnished  rather 
than  on  the  basis'  of  the  number  of  persons 
In  the  group. 

§  12—50.405—12  Professional  require¬ 
ments. 

Phofessional  Requiremekts 

The  Contractor  shall  meet  all  State  and 
local  licensing  requirements  and  shall  fur¬ 
nish  the  highest  quality  of  professional  serv¬ 
ices.  Preparation  and  transportation  of  re¬ 
mains  shall  be  performed  In  accordance  with 
all  applicable  Federal,  State,  and  local  health 
laws,  statutes,  and  regulations.  The  Contrac¬ 
tor  shall  obtain  and  furnish  all  necessary 
health  department  and  shipping  permits  at 
no  additional  cost  to  the  Government  and 
shall  Insure  that  all  necessary  health  depart¬ 
ment  permits  are  In  order  for  disposition 
of  the  remains. 

§  12—50.405—13  Facility  requirements. 

Fachjtt  Requirements 

The  Contractor’s  building  shall  have  com¬ 
plete  facilities  for  maintaining  the  highest 
standards  of  solemnity,  reverence,  and  as¬ 
sistance  to  the  family,  and  for  prescribed 
ceremonial  services.  The  preparation  room 
shall  be  clean,  sanitary,  and  adequately 
equipped.  The  Contractor  shall  have,  or  be 
able  to  obtain,  catafalques,  church  trucks, 
and  equipment  for  Protestant,  Catholic,  and 
Jewish  services.  The  funeral  home,  fiurnlsh- 
Ings,  grounds  and  surroundings  area  shall 
be  carefully  maintained  so  as  to  present  a 
clean  and  well-kept  appearance. 

§  12—50.405—14  Preparation  history. 

Preparation  History 

For  each  body  prepared,  or  in  the  case  of 
group  Interment  for  each  casket  bandied, 
the  Contractor  shall  state  briefly  the  results 
of  the  embalming  process  on  a  certificate 
furnished  by  the  Contracting  Officer. 

§  12-50.405-15  Changes. 

Changes 

The  Contracting  Officer  may  at  any  time, 
by  a  written  order,  and  without  notice  to  the 
sureties,  if  any,  make  changes  in  or  additions 
to  specifications,  issue  additional  instruc¬ 
tions,  require  modified  or  additional  work  or 
services  within  the  scope  of  the  contract, 
and  change  the  place  of  delivery,  method  of 
shipment,  or  the  amount  of  Ooverfiment- 
furnisbed  property.  If  any  such  change  causes 
an  increase  or  decrease  in  the  cost,  or  In 
the  time  require  for,  the  performance  of  this 
contract,  an  equitable  adjustment  shall  be 
made  in  the  contract  price,  or  time  of  per¬ 
formance,  or  both,  and  the  contract  shall  be 
modified  in  writing  accordingly.  Any  claim 
by  the  Contractor  for  adjustment  under  this 
clause  must  be  asserted  within  thirty  (30) 
days  from  the  date  of  receipt  by  the  Con¬ 
tractor  of  the  notification  of  change:  Pro¬ 
vided,  however.  That  the  Contracting  Officer, 
if  be  decides  that  the  facts  Justify  such 
action,  may  receive  and  act  upon  any  such 
claim  asserted  at  any  time  prior  to  final  pay¬ 
ment  under  this  contract.  Failure  to  agree 
to  any  adjustment  shall  be  a  dispute  con¬ 
cerning  a  question  of  fact  within  the  mean¬ 
ing  of  the  “Disputes”  clause  of  this  contract. 


However,  nothing  in  this  clause  shall  excuse 
the  Contractor  from  proceeding  with  the 
contract  as  changed. 

§  12—50.405—16  Inconsistent  provisions 
Inconsistent  Provisions 

In  the  event  of  any  inconsistency  in  the 
provisions  of  any  of  the  p«irte  of  this  con¬ 
tract,  the  following  order  shall  control:  the 
SOhedule;  the  contract  clauses;  and  the 
Specifications  as  in  effect  on  the  date  of  this 
contract. 

§  12—50.405—17  Coordination. 

Coordination 

Necessary  coordination  shall  be  effected 
with  the  Contractor's  funeral  director  on 
all  funeral  arrangements,  which  shall  in¬ 
clude  the  time  remains  will  be  ready  for  in¬ 
spection,  viewing  and  Shipment,  time  and 
place  of  religious  swvioes,  time  and  place 
of  interment  and  shipping  schedules,  and 
final  disposition  of  remains. 

§  12—50.405—18  Preparation  of  remains 
at  other  than  contractor’s  establish¬ 
ment. 

Preparation  op  Remains  at  Other  Than 
Contractor’s  Establishment 

Preparation  of  remains  at  a  place  other 
than  the  Contractor’s  estalHlshment  shall  re¬ 
quire  the  concurrence  of  the  Contracting 
Officer. 

§  12—50.405—19  Major  restorative  art. 
Major  Restorative  Art 

The  Contractor  shall  advise  the  Contract¬ 
ing  Officer  promptly  of  any  need  for  major 
restorative  art  technique  (restoration  of 
facial  contours,  such  as  nose,  ears,  mouth, 
chin,  etc.)  required  for  any  remains  pre¬ 
pared  under  this  contract  to  permit  the  view¬ 
ing  of  remains  at  final  destination,  and  upon 
the  direction  of  the  Contracting  Office, 
shall  perform  such  restoration.  The  cost  of 
such  restoration  shall  be  allowed  as  ap¬ 
proved  by  the  Contracting  Officer. 

§  12—50.405—20  Pa  seen  ger  car. 

Passenger  Cab 

When  a  passenger  car  is  required  to  trans¬ 
port  members  of  the  immediate  family  to 
the  funeral  service  and,  if  necessary,  to  the 
selected  terminal  and  return,  the  cost  shall 
be  allowed  as  approved  by  the  Contracting 
Officer. 

§  12—50.405—21  Definitions. 

Insert  the  clause  set  forth  in  PPR 
1-7.101-1. 

§  12—50.405—22  Payments. 

Insert  the  clause  set  forth  in  FPR 
1-7.101-7. 

§  12—50.405—23  Assignment  of  claims. 

Insert  the  clause  set  forth  in  FPR 
1-30.703. 

§  12—50.405—24  Federal,  State,  and  local 
taxes. 

Insert  the  clause  set  forth  in  PTR 
1-11.401-1. 

§  12—50.405—25  Termination  for  con¬ 
venience  of  the  Government. 

Insert  the  clause  set  forth  in  FPR 
1-8.705-1. 

§  12-50.405-26  Default. 

Insert  the  clause  set  forth  in  FPR  ' 
1-8.707. 


§  12-50.405-27  Disputes. 

Insert  the  clause  set  forth  in  FTR 
1-7.101-12.  j 

§  12—50.405—28  Convict  labor. 

Insert  the  clause  set  forth  in  FPR 
1-12.203. 

§  12-50.405-29  Contract  Work  Hours 
Standards  Act— overtime  compensa¬ 
tion. 

Insert  the  clause  set  forth  in  FPR 
1-12.303. 

§  12—50.405—30  Officials  not  to  benefit. 

Insert  the  clause  set  forth  in  FPR 
1-7.101-19. 

§  12—50.405—31  Covenant  against  con¬ 
tingent  fees. 

Insert  the  clause  set  forth  in  FPR 
1-1.503. 

§  12—50.405—32  Gratuities. 

Insert  the  clause  set  forth  in  DOTPR 
12-7.150-1. 

§  12—50.405—33  Equal  opportunity. 

Insert  the  clause  set  forth  in  FPR 
1-12.803-2  imder  the  conditions  and  in 
the  manner  prescribed  therein. 

§  12—50.405—34  Examination  of  records 
by  Comptroller  General. 

Insert  the  clause  set  forth  in  FPR 
1-7.101-10  in  negotiated  contracts. 

§  12—50.406  Procurement  by  purchase 
order. 

Where  no  contract  for  mortuary  serv¬ 
ices  exists  and  the  use  of  a  purchase  or¬ 
der  is  appropriate,  such  ser^ces  shall  be 
obtained  by  use  of  DD  Form  1155  and 
DD  Form  1155r,  in  accordance  with  the 
following  instructions: 

(a)  The  “Changes”  clause  (paragraph 
17  of  DD  Form  1155r)  shall  be  deleted 
and  the  “Changes”  clause  in  DOTPR 
12-50.405-15  shall  be  substituted  there¬ 
for. 

(b)  The  “Additional  Default  Provi¬ 
sion”  clause  in  DOTPR  12-50.405-9  shall 
be  included  in  the  contract  except  it 
shall  be  amended: 

(1)  By  changing  paragraph  (a)  there¬ 
of  to  read:  “(a)  This  clause  supple¬ 
ments  the  ‘Termination  for  Default’ 
clause  of  this  contract.” 

(2)  By  changing  the  first  sentence  of 
paragraph  (b)  thereof  to  read:  “This 
contract  may  be  terminated  for  default 
by  written  notice  if  during  the  perform¬ 
ance  of  this  contract:”. 

(c)  The  following  clauses  shall  also  be 
included  in  the  contract: 

(1)  The  “Specifications”  clause  in 
DOTPR  12-50.405-4, 

(2)  The  “Delivery  and  Performance” 
clause  in  DOTPR  12-50.405-7. 

(3)  The  “Subcontracting  ’  clause  in 
DOTPR  12-50.405-8. 

(4)  The  “Inspection”  clause  in  DOTPR 
12-50.405-10. 

(5)  The  “Professional  Requirements” 
clause  in  DOTPR  12-50.405-12. 

(6)  The  “Facility  Requirements” 
clause  in  DOTPR  12-50.405-13. 

(7)  The  “Preparation  History”  clause 
in  DOTPR  12-50.405-14. 
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PART  12-60^CONTRACT  APPEALS 

Sec. 

12-60.000  Scope  of  part. 

Subpart  12—60.1 — Contract  appeals  board 

12-60.101  Establishment. 

12-60.102  Qualifications  of  members. 
12-60.103  Authority  and  duties  of  the 
Board  and  Its  members. 
12-60.104  Authority  and  duties  of  the 
chairman. 

Subpart  12—60.2 — Contract  appeal  procedures 

12-60.201  General. 

12-60.202  Notice  of  appeal. 

12-60.203  Forwarding  of  appeals. 

12-60.204  Duties  of  the  contracting  offl* 

cer. 

12-60.205  Appellant's  election  as  to  pro¬ 
cedure. 

12-60.206  Procedure  for  submission  on 
written  record. 

12-60.207  Conference  hearing  procedure. 
12-60.208  Pleadings. 

12-60.209  Motions. 

12-60.210  Prehearing  conference. 

12-60.211  Service  of  papers. 

12-60.211-1  Notation;  copy  to  other  party. 
12-60.212  Depositions  and  discovery. 
12-60.213  Prehearing  briefs. 

12-60.214  Notice  of  hearing;  where  and* 

when  held. 

12-60.215  Unexcused  absence  of  a  party. 

12-60.216  Nature  of  hearings. 

12-60.217  Examination  of  witnesses. 
12-60.218  Copies  of  papers. 

12-60.219  Posthearing  briefs. 

12-60.220  Transcript  of  proceedings. 
12-60.221  Settling  the  record. 

12-60.222  Representation  of  parties. 
12-60.223  Settlement. 

12-60.224  Decisions. 

Authority:  The  provisions  of  this  Part 
12-60  Issued  under  80  Stat.  931  et  seq.;  49 
u  s  e.  1651  et  seq. 

§  12—60.000  Scope  of  part. 

This  part  establishes  the  Department 
of  Transportation  Contract  Appeals 
Board,  prescribes  its  functions  and  pro¬ 
cedures,  provides  for  the  appointment  of 
a  chairman  and  members  of  the  Board, 
and  authorizes  the  members  of  the  Board 
to  act. 

Subpart  12—60.1 — Contract  Appeals 
Board 

§  12—60.101  Esia1)li!<hment. 

A  Department  of  Transportation  Con¬ 
tract  Appeals  Board  (“Board”)  is  estab¬ 
lished.  liie  Secretary  of  Transportation 
(“Secretary”)  appoints  and  terminates 
the  appointments  of  the  members  of  the 
Board,  and  designates  one  of  them  as 
chairman.  The  Board  is  responsible  di¬ 
rectly  to  the  Secretary. 

§  12—60.102  Qualincnlions  of  members. 

Each  member  of  the  Board  must  be 
a  qualified  attorney  who  is  admitted  to 
practice  before  the  highest  court  of  a 
State  or  the  District  of  Columbia,  and 
shall  be  a  civilian  employee  or  a  commis¬ 
sioned  officer  of  the  Department. 

§  12—60.103  Aulliorily  and  duties  of  the 
Hoard  and  its  members. 

fa>  The  Board  acts  for  the  Secretary 
in  hearing  and  deciding: 

(1)  Appeals  by  contractors  from  de¬ 
cisions  made  by  contracting  ofBcers 
under  contracts  which  provide  for  such 
an  appeal  to  the  Secretary;  and 


(2)  Other  matters  as  directed  by  the 
Secretary. 

(b)  In  each  case,  the  Board  shall  make 
a  final  decision  which  is  impartial,  fair, 
and  just  to  the  parties  and  is  supported 
by  the  record  of  the  case  and  the  law. 
The  member  or  members  assigned  to 
hear  an  appeal  have  authority  to  act  for 
the  Board  in  all  matters  with  respect  to 
such  appeal,  except  that  the  final  de¬ 
cision  is  made  by  a  majority  of  a  panel  of 
Board  members  designated  by  the  chair¬ 
man  for  that  purpose.  No  member  may 
act  for  the  Board  or  particifiate  in  a  de¬ 
cision  if  he  has  participated  directly  in 
any  aspect  of  the  award  or  administra¬ 
tion  of  the  contract  involved. 

§  12-60.104  .Aulborily  and  diilios  of  the 
(‘linirman. 

The  chairman  is  delegated  authority 
over  and  is  responsible  for: 

(a)  The  internal  organization  and  ad¬ 
ministration  of  the  Board; 

(b)  The  receipt  and  custody  of  all 
papers  and  material  relating  to  contract 
appeals; 

(c)  The  as.signment  of  a  member  or 
members  of  the  Board  to  act  for  the 
Board  in  each  appeal  and  the  assignment 
of  the  panel  of  Board  members  to  decide 
each  apneal; 

(d)  The  designai'ion  of  an  acting 
chairman  during  his  pb<!pnpe,  disqualifi¬ 
cation,  or  disabilitv;  and 

(e)  The  promulgation  of  additional  or 
supplemental  rules  of  nrooedure.  not  in¬ 
consistent  with  those  established  by  the 
Secretary. 

Subnart  12— 6^.2 — rontraef  Appeal 
Procedures 
§  12-60.201  General. 

(a)  It  is  the  intent  of  the  rules  in  this 
part  to  provide  for  the  just  and  inexpen¬ 
sive  determination  of  aopeals  without 
unnecessary  delay.  It  is  the  objective  of 
the  Board’s  preliminary  proc^ures  to 
encourage  full  disclosure  of  relevant  and 
material  facts,  and  to  discourage  sur¬ 
prise.  Each  specified  time  limitation  is  a 
maximum,  and  should  not  be  fully  ex¬ 
hausted  if  the  action  described  can  be  ac¬ 
complished  in  a  shorter  period.  The 
Board  may  extend  any  time  limitation 
(except  the  time  specified  in  the  contract 
for  filing  the  notice  of  appeal)  for  good 
cau.se. 

(b)  For  the  purposes  of  this  part — 

(1)  “The  parties”  means  the  appel¬ 
lant  and  the  contracting  officer; 

(2)  “Appellant”  means  the  contractor 
who  appeals;  and 

(3)  “Contracting  officer”  means  the 
Government  contracting  officer  whose 
decision  is  appealed,  or  his  successor. 

(c)  Ordinarily,  the  apellant  has  the 
burden  of  proof. 

§  12—60.202  Notice  of  appeal. 

An  appeal  from  a  decision  of  a  con¬ 
tracting  officer  is  made  by  sending  a  writ¬ 
ten  notice  of  appeal  to  the  contracting 
officer  addressed  to  the*  Secretary.  The 
notice  shall  be  mailed  or  filed  within  30 
days  after  the  date  of  receipt  of  the  con¬ 
tracting  officer’s  decision,  unless  a  differ¬ 
ent  time  is  provided  in  the  contract.  TTie 


contractor  shall  sign  the  notice,  identify 
the  contract  involved  and  the  decision 
appealed  from,  and  state  that  he  is  ap¬ 
pealing  from  that  decision.  A  general  let¬ 
ter  of  complaint  objecting  to  some  action 
taken  may  be  considered  not  to  be  a 
notice  of  app>eal.  The  notice  should  be 
in  triplicate,  specify  the  part  or  parts  of 
the  decision  from  which  the  appeal  is 
taken,  and  should  state  the  reason  why 
those  parts  are  erroneous.  ’The  notice  of 
election  referred  to  in  §  12-60.205,  and 
the  complaint  referred  to  in  §  12-60.208, 
may  be  filed  with,  or  as  part  of,  the 
notice  of  appeal. 

§  12—60.203  Forwarding  of  appeals. 

Upon  receiving  a  notice  of  appeal,  the 
contracting  officer  shall  endorse  on  the 
original  and  the  copies  the  date  of  mail¬ 
ing,  or  the  date  of  receipt  if  otherwise 
filed.  He  shall  immediately  send  the 
notice  and  one  copy  to  the  Board  for 
docketing.  ’The  Board  shall  promptly  ad¬ 
vise  the  appellant  and  the  contracting 
officer  of  the  receipt  of  the  original 
notice  of  an  appeal  (whether  received 
from  the  contracting  officer  or  other¬ 
wise),  and  shall  furnish  the  appellant  a 
copy  of  the  rules  in  this  part  and  advise 
him  of  his  option  of  procedures. 

§  12—60.204  Dutie.s  of  the  conlraeting 
oflirer. 

(a)  Within  30  days  after  the  first  writ¬ 
ten  notice  to  him  that  an  appeal  has  been 
taken,  the  contracting  officer  shall  send 
to  the  Board  an  appeal  file,  consisting 
of  the  originals  or  true  ccH>ies  of  the 
following: 

(1)  ’The  findings  of  fact  and  the  de¬ 
cision  from  which  the  appeal  is  taken, 
and  the  letters  or  other  documents  of 
claim  in  response  to  which  the  decision 
was  issued; 

(2)  ’The  contract  and  pertinent  speci¬ 
fications,  plans,  drawings,  modifications, 
change  orders,  and  amendments; 

(3)  All  correspondence  between  the 
parties  relating  to  the  dispute; 

(4)  Transcripts  of  any  testimony 
taken  in  connection  with  the  dispute,  and 
any  affidavits  or  statements  of  any  wit¬ 
nesses  that  were  considered  by  the  con¬ 
tracting  officer  in  reaching  his  decision; 
and 

(5)  Any  additional  data  that  the  con¬ 
tracting  officer  may  consider  i>ertinent. 

(b)  Tlie  contracting  officer  shall  re¬ 
tain  a  complete  copy  of  the  appeal  file, 
except  for  voluminous  exhibits  of  which 
the  appellant  has  identical  copies,  or 
which  the  appellant  has  had  the  oppor¬ 
tunity  to  inspect.  At  the  time  the  file  is 
sent  to  the  Board  he  shall  so  notify  the 
appellant,  provide  him  with  a  listing  of 
its  contents,  and  advise  him  that  he  may 
examine  it  at  the  office  of  the  contract¬ 
ing  officer  or  the  Board.  As  soon  as  pos¬ 
sible  the  appellant  should  suggest  to  the 
Board  any  additional  documentation  he 
considers  pertinent  for  inclusion  in  the 
appeal  file.  The  Board  may  order  the  in¬ 
clusion  of  the  suggested  material. 

§  12—60.205  Appellani'H  elerlion  as  to 
procedure. 

(a)  The  appellant  may  elect  to  have 
the  appeal  considered  upon: 
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(1)  The  written  record,  without  oral 
hearing  (§  12-60.206); 

(2)  A  conference  hearing  (§  12- 
60.207)  ;  or 

(3)  A  hearing  under  the  Board’s  regu¬ 
lar  procedure. 

(b)  The  appellant  shall  notify  the 
chairman  of  the  Board  of  his  election 
within  30  days  after  the  date  he  receives 
the  contracting  ofiBcer’s  notice  of  trans¬ 
mittal  of  the  app>eal  file  imder 
§  12-60.204. 

(c)  For  good  cause,  at  the  timely  re¬ 
quest  of  the  contracting  oflBcer  or  on  the 
Board’s  own  motion,  the  Board  may  di¬ 
rect  that  the  parties  follow  either  the 
conference  hearing  procedure  or  the  reg- 
vilar  procedure  if  the  appellant  has 
elected  to  have  the  appeal  considered 
upon  the  written  record;  or  it  may  direct 
that  the  parties  follow  the  regular  proce¬ 
dure  if  the  appellant  has  elected  to  have 
the  appeal  considered  under  the  ccaifer- 
ence  hearing  procedure. 

§  12—60.206  Procedure  for  submission 
on  written  record. 

If  the  apF>eal  is  considered  on  the  writ¬ 
ten  record,  the  pleadings  specified  in 
I  12-60.208  are  not  required.  The  awJCl- 
lant  may  submit  to  the  Board  any  addi¬ 
tional  relevant  material  for  the  record 
within  45  days  after  the  date  he  receives 
the  contracting  officer's  notice  of  trans¬ 
mittal  of  the  appeal  file  under  §  12- 
60.204.  The  contracting  officer  shall  sub¬ 
mit  any  answering  material  within  30 
days  after  the  date  he  receives  the  mate¬ 
rial  submitted  by  the  appellant.  There¬ 
after  the  record  shall  be  settled  as  pro¬ 
vided  in  §  12-60.221  after  at  least  15  days’ 
notice  to  the  parties  by  the  Board.  The 
Board  may  permit  the  record  to  be  sup¬ 
plemented  by  oral  argument  and  by 
briefs. 

§  12—60.207  Conference  Iiearing  pro¬ 
cedure. 

(a)  General.  This  procedure  provides 
a  means  for  hearing  and  deciding  appeals 
which  is  more  expeditious  and  informal 
than  the  regular  procedure  set  forth  in 
the  rules  in  this  part.  It  may  be  of  par¬ 
ticular  value  when  the  appellant  regards 
only  limited  additional  testimony  and 
oral  argument  as  necessary  to  sustain 
his  case  on  the  written  record. 

(b)  Pleadings  and  issues.  Under  the 
conference  hearing  procedure,  pleadings 
are  not  required.  The  issues  are  those 
raised  by  the  appellant’s  claim  letter  and 
the  contracting  officer’s  decision  or  those 
identified  at  a  prehearing  conference. 

(c)  The  hearing.  The  hearing  con¬ 
sists  of  an  informal  conference  at  which 
the  evidence  is  presented  and  discussed 
by  the  witnesses.  The  presiding  Board 
member  controls  the  course  of  the  hear¬ 
ing.  He  may  vary  the  order  of  presenta¬ 
tion  so  that  all  evidence  on  a  particular 
issue  is  received  at  the  same  time  and 
he  may  refuse  to  receive  any  evidence  or 
argumoit  on  matters  not  directly  in  issue 
or  any  repetitive,  irrelevant,  prejudicial, 
or  improper  material.  The  presiding 
Board  mnnber  may  also  develop  facts, 
obtain  admissions,  stipulatimis,  and  con¬ 
cessions  through  questioning  parties  and 
witnesses. 


(d)  Evidence  and  arguments — how 
presented.  Evidence  and  argument  is  pre¬ 
sented  by  the  witnesses  and  the  parties 
without  regard  to  the  formal  order  of 
proof.  The  technical  rules  of  evidence 
do  not  apply,  but  the  Board  may  refuse 
to  consider  any  statements  or  documents 
which  are  not  of  sufficient  probative 
weight  as  to  be  considered  “substantial” 
evidence.  Although  witnesses  are  not  sep¬ 
arately  and  sequentially  examined  and 
cross-examined,  questioning  and  cross¬ 
questioning  may  be  permitted  when 
needed  to  get  relevant  information  on 
the  record  or  to  test  the  credibility  of 
witnesses.  Evidence  and  argument  may 
be  limited  to  matters  directly  in  issue. 

(e)  Other  rules.  All  of  the  rules  in  this 
part,  except  §§  12-60.208  and  12-60.216 
apply  to  appeals  considered  under  the 
conference  hearing  procedure. 

§  12—60.208  Pleadings. 

(a)  Unless  he  elects  to  have  the  ap¬ 
peal  considered  on  the  written  record  or 
under  the  conference  hearing  procedure, 
the  appellant  shall,  within  30  days  after 
receipt  of  the  contracting  officer’s  notice 
of  transmittal  of  the  appeal  file  imder 
§  12-60.204,  file  with  the  Board  an  origi¬ 
nal  and  two  copies  of  a  complaint  set¬ 
ting  forth  a  concise  statement  of  eaqh 
of  his  claims,  alleging  the  basis,  with 
appropriate  reference  to  craitract  provi¬ 
sions,  for  each  claim,  and  the  dollar 
amount  claimed.  If  the  Board  orders  a 
complaint  to  be  filed,  the  complaint  shall 
be  filed  within  the  time  sp)ecified  in  the 
Board’s  order. 

(b)  Within  30  days  after  the  date  of 
receipt  of  the  complaint,  the  contracting 
officer  shall  file  with  the  Board  an  origi¬ 
nal  and  two  copies  of  an  answer,  setting 
forth  a  concise  statement  of  his  defense 
to  each  claim  asserted  by  the  appellant. 

(c)  Although  no  particular  form  or 
formality  is  required,  the  complaint  and 
answer  shall  fulfill  the  generally  recog¬ 
nized  requirements  for  pleading. 

§  12—60.209  Motions. 

(a)  Motions  are  made  by  filing  an 
original  and  two  copies  thereof,  together 
with  any  supporting  papers,  with  the 
Board.  Motions  may  also  be  made  upon 
the  record,  in  the  presence  of  the  other 
party,  at  a  prehearing  conference  or  a 
hearing.  The  Board  shall  consider  any 
timely  motion: 

(1)  For  extension  of  time  or  to  cure 
defaults; 

(2)  To  require  that  a  pleading  be 
made  more  definite  and  certain,  or  for 
leave  to  amend  a  pleading; 

(3)  To  dismiss  for  lack  of  jurisdiction; 
to  dismiss  for  failure  to  prosecute;  or  to 
grant  summary  relief  because  a  pleading 
does  not  raise  a  justiciable  issue; 

(4)  For  discovery,  for  interrogatories 
to  a  party,  and  for  the  taking  of 
depositicHis; 

(5)  To  reopen  a  hearing;  or  to  re¬ 
consider  a  decision;  or 

( 6 )  For  any  other  appropriate  order. 

(b)  The  Board  may,  on  its  own  mo¬ 
tion,  initiate  any  such  action  by  notice 
to  the  parties.  Unless  a  longer  time  is 
allowed  by  the  Board,  a  party  who  re¬ 
ceives  a  motion  shall  file  any  answering 


material  within  20  days  after  the  date 
of  receipt.  The  Board  shall  make  an  order 
on  each  motion  that  is  appropriate  and 
just  to  the  parties,  and  upon  conditions 
that  will  promote  efficiency  in  disposing 
of  the  appeal.  The  Board  may  permit  oral 
hearing  or  argument  on  motions,  and 
may  require  the  presentation  of  briefs. 
Motions  to  reconsider  a  decision  must  be 
made  within  30  days  after  the  date  of 
receipt  of  the  decision. 

§  12—60.210  Preliruring  conference. 

(a)  The  Board  may,  upon  the  request 
of  either  party,  or  upon  its  own  motion, 
require  the  parties  to  appear  for  a  pre- 
hearing  conference  to  consider — 

(1)  Simplification  or  clarification  of 
the  issues; 

(2)  Stipulations  and  admissions; 

(3)  Limitations  on  the  evidence  and 
the  number  of  wltne.sses  whose  testimony 
is  to  be  presented: 

(4)  Possibility  of  agreement  on  any  of 
the  issues  in  dispute;  and 

(5)  Any  other  matter  that  may  aid  in 
the  disposition  of  the  appeal. 

(b)  The  presiding  Board  member 
shall  reduce  results  of  the  conference  to 
writing.  The  results  are  a  part  of  the 
record. 

§  1 2—60.2 1 1  Service  of  papers. 

Except  for  the  appeals  file,  a  copy  of 
each  document  and  each  communication 
to  the  Board  shall  be  served  upon  the 
other  party  at  the  time  it  is  filed  with  or 
sent  to  the  Board.  Service  of  papers  shall 
be  made  personally  or  by  mail. 

§  12—60.211—1  Notation;  ropy  to  other 
party. 

Except  for  the  appeal  file,  each  writ¬ 
ten  communication  to  the  Board  from  or 
on  behalf  of  the  ccaitracting  officer  or 
the  appellant  shall  include  a  notation  or 
statement  that  a  copy  has  been  served 
on  or  sent  to  the  other  party.  The  letter 
to  the  Board  transmitting  the  appeal  file 
shall  indicate  that  a  copy  of  the  letter 
and  a  list  of  the  documents  have  been 
sent  to  the  appellant. 

§  12—60.212  Depositions  and  discovery. 

(a)  Depositions.  (1)  After  an  appeal 
has  been  docketed,  the  Board  may,  for 
good  cause,  order  the  taking  of  the  testi¬ 
mony  of  any  person,  by  deposition  upon 
oral  examination  or  written  interroga¬ 
tories.  A  party’s  application  for  the  order 
shall  specify  whether  the  deposition  is 
for  (i)  the  purpose  of  discovery,  or  (ii) 
use  as  evidence. 

(2)  The  taking  of  evidentiary  deposi¬ 
tions  will  not  ordinarily  be  ordered  imless 
it  appears  that  it  is  impracticable  to  pre¬ 
sent  the  witness’  testimony  at  the  hear¬ 
ing  of  the  appeal,  or  unless  a  hearing  has 
been  waived  and  the  case  submitted  on 
the  written  record  pursuant  to  §  12-60.- 
206.  Testimony  taken  by  deposition  shall 
not  be  considered  part  of  the  evidence  in 
the  hearing  of  an  appeal  unless  and 
until  it  is  offered  and  received  in  evi¬ 
dence.  It  shall  not  ordinarily  be 
received  in  evidence  if  the  witness  can 
testify  personally  at  the  hearing,  except 
that  depositions  may  be  used  to  con¬ 
tradict  or  impeach  the  testimony  of 
witnesses. 
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(b)  Inspection  of  documents.  For  good 
cause,  the  Board  may  order  any  party  to 
produce  and  permit  the  inspection  and 

^  copying  or  photographing  of  designated 
dociunents,  not  privileged,  regarding  any 
matter  that  is  relevant  to  the  appeal. 

(c)  Admission  of  facts.  For  good  cause 
shown,  the  Board  may  permit  a  party  to 
serve  upon  the  opposing  party  a  request 
for  the  admission  of  specified  facts. 

(d)  Orders  of  the  Board.  The  time, 
place,  and  manner  of  taking  depositions, 
producing  dociunents  or  making  sidmis- 
sions  under  this  section  shall  be  governed 
by  the  order  of  the  Board. 

§12—60.213  Prehearing  briefs. 


Hearings  are  held  in  Washington,  D.C., 
except  that,  upon  request  seasonably 
made  and  upon  good  cause  shown,  the 
Board  in  its  discretion  may  set  the  hear¬ 
ing  at  another  location.  Hearings  are 
scheduled  by  the  Board  with  due  con¬ 
sideration  to  the  regular  order  of  ap¬ 
peals,  the  desires  of  the  parties,  the  re¬ 
quirement  for  just  and  inexpensive 
determination  of  app>eals  without  un¬ 
necessary  delay,  and  other  pertinent 
factors.  The  parties  shall  be  given  at 
least  15  days’  notice  of  the  time  and 
place  set  for  hearings. 

§  12—60.215  Unexc'used  absence  of  a 
parly. 

i  The  unexcused  absence  of  a  party  at 
!  the  time  and  place  set  for  hearing  does 
I  not  delay  the  hearing.  In  such  a  case, 
i  the  hearing  proceeds  and  the  case  is  con¬ 
sidered  to  be  submitted  on  the  written 
record  by  the  absent  party,  as  provided 
in  §  12-60.206. 

§12—60.216  Nature  of  hearings. 

Hearings  shall  be  as  informal  as  may 
be  reasonable  and  appropriate  under  the 
circumstances.  Subject  to  the  discre¬ 
tion  of  the  presiding  Board  member  as 
to  the  extent  and  manner  of  the  pres¬ 
entation  of  such  evidence,  the  appellant 
and  the  contracting  officer  may  offer  any 
relevant  evidence  that  would  be  admis- 
,  sible  under  the  generally  accepted  rules 
of  evidence  applied  in  the  courts  of  the 
United  States  in  non  jury  trials.  In  gen¬ 
eral,  admissibility  depends  on  relevancy 
:  and  materiality.  Letters  or  copies  there¬ 
of,  affidavits,  or  other  evidence  may  be 
admitted  in  the  discretion  of  the  presid¬ 
ing  Board  member.  The  weight  to  be 
attached  to  evidence  presented  in  any 
particular  form  is  within  the  discretion 
of  the  Board,  after  considering  the  cir¬ 
cumstances  of  the  particular  case.  The 
Board  may  in  any  case  require  evidence 
in  addition  to  that  offered  by  the  parties. 
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tion.  If  the  testimony  of  a  witness  is  not 
given  under  oath  the  Board  shall  warn 
the  witness  that  his  statements  are  sub¬ 
ject  to  sections  287  and  1001  of  title  18, 
United  States  Code,  and  any  other  pro¬ 
visions  of  law  imposing  penalties  for 
knowingly  making  false  representations 
in  connection  with  claims  against  the 
United  States. 

§12—60.218  Copies  of  papers. 

A  true  copy  may  be  substituted  for 
any  book,  record,  paper,  or  other  docu¬ 
ment  that  has  been  received  in  evidence. 
If  this  is  done,  an  identical  copy  shall  be 
furnished  to  the  other  party. 

§  12—60.219  Posthearing  briefs. 

Posthearing  briefs  may  be  submitted 
upon  such  terms  as  may  be  agreed  upon 
by  the  parties,  or  as  may  be  directed  by 
the  presiding  Board  member. 

§12—60.220  Transcript  of  proceedings. 

Unless  the  Board  otherwise  orders, 
testimony  and  argument  at  hearings 
shall  be  reported  verbatim.  Any  party  to 
a  hearing  may  buy  a  transcript  of  the 
proceedings  at  rates  fixed  by  contract 
between  the  Board  and  the  reporter,  or 
equivalent  rates  if  the  proceedings  are 
reported  by  an  employee  of  the  United 
States. 

§  12—60.221  Settling  the  record. 

(a)  A  case  which  is  heard  is  ready  for 
decision  upon  receipt  of  transcript,  or 
upon  receipt  of  briefs  when  briefs  are 
to  be  submitted. 

(b)  A  case  submitted  on  the  record 
pursuant  to  §  12-60.206  is  ready  for  de¬ 
cision  when  the  parties  are  so  notified 
by  the  Board.  At  any  time  before  the 
date  that  such  a  case  is  ready  for  deci¬ 
sion,  either  party  may,  upon  good  cause 
shown,  supplement  the  record  with  doc¬ 
uments  and  exhibits  that  the  Board  con¬ 
siders  relevant  and  material. 

(c)  The  Board  may,  upon  its  own  mo¬ 
tion,  call  upon  either  party,  with  appro¬ 
priate  notice  to  the  other,  for  evidence 
that  it  considers  relevant  and  material. 
The  weight  attached  to  any  evidence  of 
record  is  within  the  discretion  of  the 
Board.  Either  party  may  at  any  stage  of 
the  proceeding,  on  notice  to  the  other 
party,  question  by  objection  the  rele¬ 
vance  or  materiality  of  material  in  the 
record  or  offered  into  the  record. 

(d)  The  Board  record  consists  of  the 
appeal  file  described  in  §  12-60.204  and 
any  additional  material  filed  with  or 
heard  by  the  Board,  except  material 
which  the  Board  strikes  or  excludes. 

(e)  This  record  is  at  all  times  avail¬ 
able  for  inspection  by  either  party,  upon 
reasonable  prior  arrangement,  at  the  of¬ 
fice  of  the  Board.  Copies  of  material  in 
the  record  may,  if  practicable,  be  fur¬ 
nished  to  the  appellant  upon  payment  of 
the  established  fees  for  reproduction. 

§  12—60.222  ReprcHenlation  of  parties. 

An  individual  appellant  may  prosecute 
his  appeal  in  person;  a  corporation,  by 
an  officer;  a  partnership  or  joint  ven¬ 
ture,  by  a  member;  and  any  appellant 
may  be  represented  by  an  attorney.  The 
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contracting  officer  is  represented  by 
Ck)vemment  counsel. 

§  12—60.223  Settlement. 

A  dispute  may  be  settled  at  any  time 
before  the  decision  by  the  filing  of  a 
written  notice  by  the  appellant  with¬ 
drawing  his  appeal  or  by  written  stipu¬ 
lation  between  the  appellant  and  the 
contracting  officer,  settling  the  dispute. 
Proceedings  may  be  suspended  while  the 
parties  are  considering  settlement. 

§  12—60.224  Decisions 
Written  decisions  of  the  Board  shall 
be  forwarded  simultaneously  to  both 
parties.  The  rules  of  the  Board  and  all 
final  orders  and  decisions  are  open  for 
public  inspection  at  the  offices  of  the 
Board  in  Washington.  D.C.  Decisions  of 
the  Board  are  made  upon  the  record. 


PART  12-99— DEPARTMENTAL 
ORDERS 

Sec. 

12-99.000  Scope  .of  part. 

DOT  Order  4220.1. 

DOT  Order  4200.4. 

DOT  Order  4200.7. 

DOT  Order  4400.3. 

Authoritt:  The  provisions  of  this  Part 
12-99  Issued  under  sec.  205(c),  63  Stat.  389; 
40  U.S.C.  486(C),  10  U.S.C.  2301-2314. 

§  12—99.000  Scope  of  part. 

This  part  contains  the  following  De¬ 
partmental  orders  which  pertain  to 
procurement: 

(a)  DOT  Order  4220.1  (Subject;  Pre¬ 
fixes  for  DOT  contract  numbers). 

(b)  DOT  Order  4200.4  (Subject:  Un¬ 
solicited  contract  proposals) . 

(c)  DOT  Order  4200.7  (Subject:  Au¬ 
thority  to  make  contractual  commit¬ 
ments)  . 

(d)  DOT  Order  4400.3  (Subject:  Es¬ 
tablishment  of  Department  of  Transpor¬ 
tation  Procurement  Regulations). 

[The  Text  of  the  Above  Orders  Followsl 

DOT  Order  4220.1,  Subject;  Prefixes  for 
DOT  Contract  Numbers 

1.  Purpose.  To  establish  prefixes  for  con¬ 
tract  numbers  Issued  by  the  Department  of 
Transportation. 

2.  Cancellation.  DOT  4200.3,  Prefixes  for 
Department  of  Transportation  Contract 
Numbers,  dated  12-22-67. 

3.  Scope.  The  provisions  of  this  order  ap¬ 
ply  to  the  Office  of  the  Secretary  and  the 
operating  administrations.  In  addition,  pur¬ 
suant  to  delegation  by  the  National  Trans¬ 
portation  Safety  Board  (NTSB)  under  sec¬ 
tion  6(m)  of  the  Department  of  Transpor¬ 
tation  Act,  this  directive  is  applicable  to 
the  NTSB. 

4.  Discussion.  It  is  desirable  to  have  con¬ 
tract  numbers  for  contracts  Issued  by  the 
Department  prefixed  by  letter  designations 
which  will  clearly  identify  the  contracts  by 
the  Department,  and  within  the  Department 
by  component,  i.e.,  OST,  operating  admin¬ 
istration  or  NTSB.  Standardization  of  the 
numbering  system  to  this  extent  will  aid  in 
the  correct  referral  of  inquiries  about,  or  in¬ 
formation  submitted  under  Department 
contracts. 

5.  Procedures,  a.  All  contracts,  exclusive 
of  purchase  orders,  issued  by  the  Department 
will  be  identified  by  a  number  or  combina¬ 
tion  of  letters  and  numbers.  This  will  be  pre- 


§12—60.217  Examination  of  witnesses. 

Witnesses  before  the  Board  may  be 
examined  orally  under  oath  or  affirma- 


Either  party  may  file  a  prehearing 
brief,  and  the  Board  may  require  both 
parties  to  submit  prehearing  briefs.  Such 
a  brief  should  be  filed  at  least  15  days 
before  the  date  set  for  hearing. 

§  12—60.214  Notice  of  hearing;  where 
and  when  held. 
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fixed  by  the  appropriate  symbols  from  the 
list  below: 


Office  of  the  Secretary _  DOT-OS 

Transpm^tion  Systems  Center-  DOT-TSC 

U.S.  Coast  Guard. . DOT-CO 

Federal  Aviation  Administra¬ 
tion  _  DOT-PA 

Federal  Highway  Administra¬ 
tion  _  DOT-FH 

St.  Lawrence  Seaway  Develop¬ 
ment  Cmporatlon _  DOT-SL 

National  Transportation  Safety 

Board _  DOT-SB 

Office  of  Supersonic  Transport 

Development _  DOT-SS 

Federal  Railroad  Administra¬ 
tion  _  DOT-FR 

Urban  Mass  Transportation 

Administration _  DOT-UT 

National  Highway  Traffic  Safety 

Administration _  DOT-HS 


b.  Identifying  contract  numbers  and  let¬ 
ters,  other  than  the  above  required  prefixes, 
will  be  established  by  each  component  of 
the  Department.  To  the  extent  the  above 
prescribed  prefixes  Interfere  with  established 
control  systems  they  may  be  omitted  on 
purely  Internal  actions. 

c.  When  contracts  are  entered  Into  by  one 
component  for  another,  pursuant  to  a  cross- 
6er\lclng  agreement,  the  contract  number 
prefix  will  be  that  of  the  component  for 
which  the  contract  was  prepared. 

For  the  Secretary  of  Transportation. 

Alan  L.  Dean, 

Assistant  Secretary  for  Administration. 

DOT  Order  4200.4,  Subject:  Unsolicited 
Contract  Proposals 

1.  Purpose.  To  state  Department  of  Trans¬ 
portation  policy  on  unsolicited  contract  pro¬ 
posals  and  prescribe  procedures  for  their 
processing. 

2.  Scope.  The  provisions  of  this  order  apply 
to  the  Office  of  the  Secretary  and  the  operat¬ 
ing  administrations.  In  addition,  pursuant  to 
delegation  by  the  National  Transportation 
Safety  Board  under  section  5(m)  of  the  De¬ 
partment  of  Transportation  Act,  this  direc¬ 
tive  Is  applicable  to  the  National  Transpor¬ 
tation  Safety  Board. 

3.  DefirCttion.  An  unsolicited  contract  pro¬ 
posal,  hereinafter  referred  to  as  an  unso¬ 
licited  proposal.  Is  an  offer  Initiated  and  sub¬ 
mitted  to  the  Department  of  Transportation 
by  a  prospective  contractor,  without  solicita¬ 
tion  from  the  Government,  with  the  objec¬ 
tive  of  obtaining  a  contract. 

4.  Discussion.  The  Department  of  Trans¬ 
portation  encourages  prospective  contractors 
to  disclose  to  the  Department,  for  purposes 
of  evaluation,  unique  or  novel  ideas  or  con¬ 
cepts  which  they  have  originated,  conceived 
or  developed,  and  own,  and  which  have  appli¬ 
cation  to  the  work  of  this  Depftrtment.  How¬ 
ever,  it  must  be  recognized  that  it  is  normal 
practice  for  the  Department  to  develop  its 
own  requirements,  to  solicit  offers  (h*  bids 
and  then  to  contract  with  the  source  that 
offers  the  best  value.  Many  unsolicited  pro¬ 
posals  do  not,  in  fact,  contain  ideas  or  con¬ 
cepts  which  are  proprietary  to  or  owned  by 
the  submitter,  and  acceptance  of  proposals 
by  the  Department  for  evaluation  must  not 
imply  a  promise  to  pay,  a  recognition  of  nov¬ 
elty  or  originality,  or  any  restriction  on  the 
use  of  information  contained  therein  to 
which  the  Government  would  otherwise  be 
entitled,  nor  does  the  fact  that  a  procure¬ 
ment  follows  receipt  of  or  is  based  on  an 
unsolicited  proixjsal  in  and  of  itself  justify 
sole  source  procurement. 

5.  Policy,  a.  All  unsolicited  proposals  shall 
be  processed  and  evaluated  in  an  expeditious 
manner.  Proposals  shall  be  acknowledged  as 
soon  after  receipt  as  possible,  and  submitters 


shall  be  advised  promptly  as  to  the  ultimate 
dispositlOQ  of  their  proposals. 

b.  A  proposed  procurement  based  on  an 
unsolicited  proposal  is  subject  to  the  same 
policies,  regulations,  and  procedures  (includ¬ 
ing  those  relating  to  sole  source)  as  any  other 
proposed  procurement,  and  will  be  processed 
accordingly. 

6.  Procedure,  a.  The  head  of  each  operating 
administration  and  the  Chairman,  National 
Transportation  Safety  Board,  will  designate  a 
central  office  (hereinafter  referred  to  as  the 
central  receiving  office)  for  the  receipt  of 
unsolicited  proposals.  The  Assistant  Secretary 
for  Administration  will  designate  a  central 
receiving  office  for  those  unsolicited  pro¬ 
posals  submitted  to  the  Office  of  the  Secre¬ 
tary.  Each  central  receiving  office  will  serve 
as  a  clearinghouse  for  unsolicited  pro¬ 
posals  submitted  to  its  administration. 

It  will: 

( 1 )  Serve  as  the  point  of  contact  with  the 
submitter; 

(2)  Maintain  records  showing  the  receipt 
and  status  of  unsolicited  proposals; 

(3)  Coordinate  with  other  administrations 
when  appropriate. 

b.  An  information  copy  of  central  office 
designations  and  any  implementing  instruc¬ 
tions  will  be  furnished  to  the  Director  of 
Installations  and  Logistics,  OST. 

c.  To  facilitate  processing,  prospective  con¬ 
tractors  should  be  urged  to  submit  their  pro¬ 
posals  directly  to  the  central  receiving  office, 
and  to  submit  them  whenever  possible  with¬ 
out  restrictions  on  the  use  of  technical  data 
included  therein.  In  cases  where  the  sub¬ 
mitter  wants  technical  data  included  in  the 
proposal  to  be  used  only  for  purposes  of 
evaluation,  he  must  specifically  identify  the 
data  using  the  following  endorsement: 

“The  data  in  this  proposal  listed  below 
shall  not  be  used  or  disclosed,  except  for  eval¬ 
uation  purposes :  Provided,  That  if  a  contract 
is  awarded  to  this  submitter  as  a  result  of 
or  in  connection  with  the  submission  of  this 
proposal,  the  Government  shall  have  the 
right  to  use  or  disclose  this  technical  data  to 
the  extent  provided  in  the  contract.  This 
restriction  does  not  limit  the  Government’s 
right  to  use  or  disclose  any  technical  data 
which  Is  not  proprietary  to  the  submitter  or 
is  obtained  from  another  source  without  re¬ 
striction.  List  of  claimed  proprietary  data:” 
(Here  described  in  detail  the  material 
claimed  to  be  proprietary — mere  page  refer¬ 
ence  or  general  statements  will  not  be 
acceptable.) 

d.  Proposals  submitted  without  a  restric¬ 
tive  legend  and  those  parts  of  proposals  sub¬ 
mitted  with  the  above  legend  which  are  not 
described  in  detail  in  the  “List  of  Claimed 
Proprietary  Data”  will  be  considered  as  free 
of  all  restrictions. 

e.  When  unsolicited  proposals  are  re¬ 
ceived  by  personnel  outside  of  the  central 
receiving  offices,  the  recipient  will  record 
the  date  of  receipt  and  immediately  for¬ 
ward  the  proposal  to  the  central  receiving 
office  designated  by  his  administration. 
Since  a  prospective  contractor  may  get  cer¬ 
tain  legal  rights  upon  the  acceptance  of 
a  confidential  disclosure  of  proprietary  in¬ 
formation,  personnel  should  not  read  those 
proposals  received  prior  to  forwarding  them 
to  the  central  receiving  office  for  processing. 

f.  Prior  to  the  acceptance  of  an  imsollcited 
proposal  for  evaluation,  a  letter  similar  to 
that  set  forth  as  Attachment  1  shall  be  sent 
to  the  submitter,  stating  the  policies  of  the 
Department  regarding  the  treatment  of  un¬ 
solicited  proposals,  and  requesting  ah  ac¬ 
knowledgement  by  the  submitter.  Pending 
receipt  of  the  acknowledgement,  the  un¬ 
solicited  proposal  shall  not  be  evaluated,  but 
will  be  kept  in  safekeeping.  If  the  letter  for¬ 
warding  the  unsolicited  proposal  clearly  in¬ 
dicates  knowledge  of  the  policlee  of  the  De¬ 
partment,  an  acknowledgement  of  receipt 


may  be  sent  to  the  submitter,  and  evalua¬ 
tion  commenced.  An  unsolicited  proposal  will 
not  be  accepted  for  evaluation  where  it 
contains  a  restrictive  endorsement  or  pro¬ 
prietary  notice  other  than  that  prescribed 
in  6c.  When  a  submitter  requests  return  of 
his  unsolicited  proposal  without  evaluation, 
or  when  for  whatever  reason  an  unsolicited 
proposal  is  not  accepted  for  evaluation,  all 
copies  of  the  proposal  shall  be  returned. 

g.  If  a  proposal  accepted  for  evaluation 
does  contain  proprietary  data,  employees  re¬ 
ceiving  the  proposal  must  not  disclose  to 
parties  outside  the  Government,  without  the 
written  permission  of  the  submitter,  any 
proprietajy  information  contained  in  it. 
Such  information  shall  be  safeguarded  in  the 
evaluation  process  and  given  only  to  those 
persons  having  an  official  need  for  the  in¬ 
formation  for  purposes  of  evaluation. 

h.  After  acceptance  of  the  proposal,  a 
prompt,  thorough,  and  completely  objective 
evaluation  is  required.  If  final  evaluation 
cannot  be  accomplished  within  60  days,  the 
submitter  shall  be  so  notified. 

1.  Prior  to  making  a  comprehensive  evalu¬ 
ation  of  a  document  apparently  submitted 
as  an  unsolicited  proposal,  a  determination 
shall  be  made  that  the  document: 

(1)  Contains  sufficient  technical  and  cost 
information  to  enable  meaningful  evalua¬ 
tion;  and 

(2)  Does  not  merely  offer  to  perform 
standard  services  or  to  provide  “off-the- 
shelf”  articles. 

j.  If  a  document  does  not  meet  these  re¬ 
quirements,  a  comprehensive  evaluation 
need  not  be  made,  and  the  document  may 
be  considered  and  handled  as  correspondence 
or  advertising.  In  such  cases  a  prompt  reply 
shall  be  sent  to  the  submitter,  indicating 
how  the  document  is  being  interpreted  and 
the  reason  (s)  for  not  considering  it  a 
proposal. 

k.  Whenever  a  decision  is  made  to  reject 
an  unsolicited  proposal,  the  central  receiving 
office  will  retain  one  cony  in  a  secure  file,  and 
all  other  copies  will  be  returned  to  the  sub¬ 
mitter.  The  submitter  shall  be  informed  of 
the  reasbn(s)  for  rejection  of  his  proposal. 
Consideration  will  be  given  to  the  possibility 
that  the  subject  matter  of  the  proposal  may 
be  of  interest  to  another  element  of  the  De¬ 
partment.  If  this  anpears  to  be  the  case,  the 
proposal  should  be  forwarded  to  the  central 
receiving  office  of  the  other  element,  and  the 
submitter  appropriately  advised  of  the 
action. 

l.  If  after  the  detailed  evaluation  it  is  de¬ 
termined  that  a  contract  should  be  negoti¬ 
ated  on  the  basis  of  the  proposal,  or  that 
competitive  proposals  should  be  solicited  to 
attain  the  same  or  similar  results  as  sug¬ 
gested  by  the  submitter,  an  appropriate  let¬ 
ter  shall  be  sent  to  the  submitter. 

m.  The  processing  of  unsolicited  proposals 
shall  be  closely  coordinated  with  the  ap¬ 
propriate  offices  of  Counsel  and  Procure¬ 
ment  or  Contracting. 

5.  Effective  date.  The  policies  set  forth  in 
this  order  are  effective  immediately.  The 
procedures  required  must  be  instituted  no 
later  than  March  31,  1968. 

Alan  S.  Boyd, 
Secretary  of  Transportation. 

Attachment  1  to  Order  4200.4 
(Text  reference:  paragraph  6f  above] 

Gentlemen:  This  is  to  acknowledge  re¬ 
ceipt  of  your  unsolicited  proposal  of  June  24, 
1967,  and  to  advise  you  of  the  policies  of 
the  Department  of  Transportation  regard¬ 
ing  the  treatment  accorded  to  unsolicited 
proposals. 

The  Department  of  Transportation  en¬ 
courages  prospective  contractors  to  disclose 
to  the  D^artment,  for  ptirposes  of  evalu¬ 
ation,  unique  or  novel  ideas  or  concepts 
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which  they  have  originated,  conceived  or 
developed,  and  own,  and  which  have  appli¬ 
cation  to  the  work  of  the  Department.  How¬ 
ever,  it  must  be  recognized  that  it  is  normal 
practice  for  the  Department  to  develop  its 
own  requirements,  to  solicit  offers  or  bids 
and  then  to  contract  with  the  source  that 
offers  the  best  value. 

Many  unsolicited  proposals  do  not,  in 
fact,  contain  ideas  or  concepts  which  are 
proprietary  to  or  owned  by  the  submitter, 
and  acceptance  of  proposals  by  the  Depart¬ 
ment  for  evaluation  must  not  imply  a  prom¬ 
ise  to  pay,  a  recognition  of  novelty  or  origi¬ 
nality,  or  any  restriction  on  the  use  of  infor¬ 
mation  contained  therein  to  which  the  Gov¬ 
ernment  would  otherwise  be  entitled,  nor 
does  the  fact  that  a  procurement  follows  re¬ 
ceipt  of  or  is  based  on  an  unsolicited  pro¬ 
posal  in  and  of  Itself  Justify  sole  source 
procurement. 

To  facilitate  processing,  prospective  con¬ 
tractors  are  urged  to  submit  their  proposals 
without  restrictions  on  the  use  of  technical 
data  Included  therein. 

In  cases  where  the  submitter  wants  tech¬ 
nical  data  Included  in  the  proposal  to  be 
used  only  for  purposes  of  evaluation,  he 
must  specifically  Identify  the  data  using 
the  following  endorsement: 

“The  data  in  this  proposal  listed  below 
shall  not  be  used  or  disclosed,  except  for 
evaluation  purposes:  Provided,  That  if  a 
contract  is  awarded  to  this  submitter  as  a 
result  of  or  in  connection  with  the  submis¬ 
sion  of  this  proposal,  the  Government  shall 
have  the  right  to  use  or  disclose  this  tech¬ 
nical  data  to  the  extent  provided  in  the 
contract.  This  restriction  does  not  limit  the 
Government’s  right  to  use  or  disclose  any 
technical  data  which  is  not  proprietary  to 
the  submitter  or  is  obtained  from  another 
source  without  restriction.  List  of  claimed 
proprietary  data:”  (Here  describe  in  detail 
the  material  claimed  to  be  proprietary — mere 
page  references  or  general  statements  will 
not  be  acceptable). 

Proposals  submitted  without  the  above  re¬ 
strictive  legend,  and  those  parts  of  pro¬ 
posals  submitted  with  the  above  legend 
which  are  not  described  in  detail  in  the  “List 
of  Claimed  Proprietary  Data”  will  be  con¬ 
sidered  as  free  of  all  restrictions. 

You  are  requested  to  acknowledge  this 
letter,  and  advise  whether  you  wish  your  pro¬ 
posal  to  be  evaluated.  If  your  proposal  con¬ 
tains  a  restrictive  endorsement  or  proprietary 
notice  other  than  that  prescribed  above,  you 
must  either  correct  such  notice  or  remove 
the  proprietary  material  prior  to  acceptance 
of  the  proposal  by  the  Department.  Pending  a 
reply  from  you,  your  proposal  will  not  be 
accepted  for  evaluation,  but  will  be  held  in 
safekeeping. 

Sincerely. 

Order  4200.7,  Subject:  Authority  to  Make 
Contractual  Commitments 

1.  Purpose.  This  order  describes  the  limita¬ 
tions  on  the  authority  of  officers  in  the  De¬ 
partment  of  Transportation  (DOT)  to  obli¬ 
gate  the  Government  in  the  award  and  ad¬ 
ministration  of  contracts. 

2.  Does  not  apply.  This  order  does  not 
apply  to  grants-ln-aid  to  State  and  local  gov¬ 
ernments  nor  to  agreements  with  other  Fed¬ 
eral  agencies,  but  such  grants-ln-aid  and 
agreements  with  other  Federal  agencies  will 
not  be  committed  nor  entered  into  without 
appropriate  authority. 


RULES  AND  REGULATIONS 

3.  Scope.  The  provisions  of  this  order  apply 
to  the  Office  of  the  Secretary  (OST)  and  the 
operating  administrations.  In  addition,  pur¬ 
suant  to  delegation  by  the  National  Trans¬ 
portation  Safety  Board  (NTSB)  under  sec¬ 
tion  6(m)  of  the  DOT  Act,  this  directive  is 
applicable  to  the  NTSB. 

4.  Authority — a.  Written  authority.  (1) 
Statutory  officials  of  the  Department  who  are 
specifically  authorized  to  bind  the  Govern¬ 
ment  contractually  may  act  as  contracting 
officers  and  may  delegate  the  authority  to  act 
as  a  contracting  officer  to  other  employees  of 
the  Department. 

(2)  Such  delegation  shall  be  in  writing 
and  shall  specify  the  limitations,  if  any,  upon 
the  authority  delegated.  All  those  acting  as 
contracting  officers  will  act  strictly  within 
their  authority  and  will  observe  all  limita¬ 
tions  on  their  authority. 

b.  Formal  and  informal  commitments.  (1) 
Tlie  contracting  officer  represents  the  Gov¬ 
ernment  in  procurement  transactions  and, 
acting  within  the  limitations  of  his  author¬ 
ity,  is  the  agent  of  the  Government  to  enter 
into,  modify,  interpret  and  administer  con¬ 
tracts  in  accordance  with  laws  and 
regulations. 

(2)  No  employee  of  DOT,  other  than  a 
contracting  officer  operating  within  the  limi¬ 
tations  of  his  authority,  will  enter  into  formal 
contracts,  authorize  contract  modifications, 
give  Informal  contractual  commitments,  or 
otherwise  bind,  commit  or  obligate  the  Gov¬ 
ernment  contractually.  Informal  contractual 
commitments  Include  actions  as: 

(a)  Encouraging  a  potential  contractor  to 
incur  costs  prior  to  receiving  a  contract; 

(b)  Requesting  or  requiring  a  contractor 
to  make  changes  under  a  contract  without 
formal  contract  modification; 

(c)  Encouraging  a  contractor  to  incur 
costs  under  a  cost  reimbursable  contract  in 
excess  of  those  costs  contractually  allowable; 
and, 

(d)  Committing  the  Government  to  a 
course  of  action  with  regard  to  a  potential 
contract,  contract  change,  claim  or  dispute. 

c.  Contracting  Officer's  Representatives.  To 
facilitate  the  conduct  of  business,  a  contract¬ 
ing  officer  may  appoint  personnel  as  bis 
authorized  representatives  for  specific  ac¬ 
tions,  such  as  inspection,  engineering  or  ex¬ 
pediting.  Such  appointments  will  be  made 
in  writing,  and  will  clearly  define  the  limits 
of  authority. 

5.  Contract  discussions.  A  contracting 
officer  or  his  authorized  representative  will 
be  afforded  the  opportunity  to  participate 
in  all  discussions  with  contractors  or  poten¬ 
tial  contractors  when  it  is  likely  that  a  pro¬ 
posed  contract,  official  contract  interpreta¬ 
tion,  or  change  in  terms  of  an  existing 
contract  will  be  discussed. 

Alan  S.  Boyd, 
Secretary  of  Transportation. 

Order  4400.3,  Establishment  of  Department 

op  Transportation  Procurement  Regula¬ 
tions 

1.  Purpose.  To  establish  a  system  of  pro¬ 
curement  regulations  for  the  Department  of 
Transportation  (DOT). 

2.  Scope.  The  provisions  of  this  order  ap¬ 
ply  to  the  Office  of  the  Secretary  (OST)  and 
the  operating  administrations.  In  addition, 
pursuant  to  delegation  by  the  National 
Transportation  Safety  Board  (NTSB)  under 
section  6(m)  of  the  DOT  Act,  this  directive 
is  applicable  to  the  NTSB. 

3.  Authority.  The  DOT  Procurement  Regu¬ 
lations  (DOTPR)  are  prescribed  pursuant  to 
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the  authority  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  and 
chapter  137  of  title  10  of  the  United  States 
Code. 

4.  Policy.  The  Federal  Procurement  Regu¬ 
lations  (FPR’s)  (Chapter  1  of  Title  41  of  the 
Code  of  Federal  Regulations) ,  as  imple¬ 
mented  and  supplemented  by  the  DOTPR's 
(Chapter  12  of  Title  41  of  the  Code  of  Fed¬ 
eral  Regulations),  are  the  authorized  regula¬ 
tions  governing  the  procurement  of  supplies 
and  services  (including  construction  and 
concessions)  and  the  procurement  of  real 
property  by  lease,  by  DOT.  These  regulations 
apply  to  all  DOT  procurements  made  within 
and  outside  the  United  States,  unless  other¬ 
wise  sneclfied  therein. 

5.  Description  of  the  DOTPR  System,  a. 
The  DOTPR’s  will  be  published  for  Depart¬ 
mental  distribution  in  looseleaf  form  de¬ 
signed  to  permit  Interleaf  into  the  FPR’s.  To 
facilitate  usage,  the  DOTPR  will  be  printed 
on  blue  paoer  so  as  to  be  immediately 
distinguishable  from  the  FPR.  Those  por¬ 
tions  of  the  regulations  which  are  considered 
to  have  an  Imnact  on  the  public  will  be 
published  as  Chanter  12  of  ’Title  41,  Code 
of  Federal  Regulations,  in  the  dally  Issues  of 
the  Federal  Register  and  in  cumulated 
form  In  the  Code  of  Federal  Regulations. 

b.  The  DO’TPR  will  employ  the  same  num¬ 
bering  sj-stem  and  nomenclature  used  in  the 
FPR.  and  conform  with  Federal  Register 
standards  approved  for  the  FPR. 

c.  The  DOTPR  may  be  implemented  and 
suppl.raeated,  as  prescribed  therein,  by 
regulations  Issued  by  the  Federal  Aviation 
Administration,  the  Federal  Highway  Ad¬ 
ministration,  the  Federal  Railroad  Adminis¬ 
tration,  the  U.S.  Coast  Guard,  the  St. 
Lawrence  Seaway  Development  Corporation, 
the  Urban  Mass  ’Transportation  Administra¬ 
tion,  the  National  Transportation  Safety 
Board,  and  the  Office  of  the  Secretary. 

d.  Portions  of  the  DOTPR  and  changes 
thereto  will  be  issued  from  time  to  time. 
Changes  or  additions  which  have  limited 
duration  or  must  be  Issued  quickly  under 
emergency  circumstances  will  be  identified 
as  “Temporary  DOTPR’s”. 

6.  Issuance,  a.  The  DO’TPR  shall  be  pre¬ 
pared  by  the  Office  of  Installations  and 
Logistics,  OST,  under  the  authority  and  di¬ 
rection  of  the'  Assistant  Secretary  for 
Administration. 

b.  The  Assistant  Secretary  for  Administra¬ 
tion  shall  have  the  authority  to  issue 
DOTPR’s,  subject  to  the  limitations  of  au¬ 
thority  specified  in  DOT  1100.23,  Department 
of  ’Transportation  Organization  Manual,  of 
3-7  68. 

7.  Coordination.  ’The  views  of  the  Ge:ieral 
Counsel,  the  interested  administrations  and 
other  offices  will  be  solicited  in  the  develop¬ 
ment  of  the  DOTTR.  In  commenting  upon 
proposed  provisions  for  the  DOTPR,  the  ad¬ 
ministrations  will  indicate  the  nature  and 
purpose  of  any  additional  implementing  or 
supplementing  policy  guidances  which  they 
propose  to  use  at  the  administration  level. 

8.  Distribution.  The  DO’TPR  will  be  dis¬ 
tributed  to  DOT  activities  as  authorized  by 
the  Director  of  Installations  and  Logistics, 
OST.  Requests  for  copies  shall  be  forwarded 
to  that  office.  Distribution  will  normally  be 
limited  to  holders  of  the  FPR’s. 

Alan  S.  Boyd, 
Secretary  of  Transportation. 
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Know  your 
Government... 


The  Manual  describes  the  creation 
and  authority,  organization,  and 
functions  of  the  agencies  in  the 
legislative,  judicial,  and  executive 
branches. 

Most  agency  statements  include 
new  “Sources  of  Information" 
listings  which  tell  you  what  offices 
to  contact  for  information  on 
such  matters  as: 

•  Consumer  activities 

•  Environmental  programs 

•  Government  contracts 

•  Employment 

•  Services  to  small  businesses 

•  Availability  of  speakers  and 
films  for  educational  and 
civic  groups 

This  handbook  is  an  indispensable 
reference  tool  for  teachers,  students, 
librarians,  researchers,  businessmen, 
and  lawyers  who  need  current 
official  information  about  the 
U.S.  Government. 
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